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THOMPSONHINE

A Word From Our Product Liability Litigation Practice Group Leader . . .

On behalf of our Product Liability Litigation practice group, I am pleased to bring you the fourth edition of our  
e-newsletter.  As with every issue, our goal is to bring you timely, insightful news and to update you about how  
we are supporting our clients. 

For example, we have been busy since our last edition with informative presentations on product liability law to 
clients and friends of the firm.  In December 2011, Andrew Cox, Tim Coughlin, Kip Bollin, Bill Hubbard, Barry 
Kazan, and Eric Daniel presented at Thompson Hine’s Chemical Industry Initiative CLE Seminar.  Topics included:

•	 Best	practices	for	warranties,	terms,	and	conditions
•	 U.S.	EPA’s	Integrated	Risk	Information	System	(IRIS)	process
•	 E-discovery
•	 Class	actions	
•	 Green	marketing
•	 Emerging	regulatory	policy	for	nanotechnology-enabled	products

If you were unable to join us and would like the written materials, please let me or one of the presenters know and 
we will send them to you.  We’re using the great feedback we received about the seminar as we plan a similar event 
this summer.  Our agenda will address client concerns and interests, so please let us know if there is anything in 
particular you would like us to include.  

Also in December, Tim Coughlin, John Mitchell, and Bill Hubbard presented “Are You Covered? Emerging Threats 
&	Insurance	Coverage,”	a	joint	CLE	effort	by	Thompson	Hine	and	Risk	International.		And	in	other	recent	activity:

•	 Tim Coughlin chaired	the	Defense	Research	Institute’s	(DRI)	Toxic	Torts	&	Environmental	Law	Seminar.	
•	 	Jen Mountcastle spoke on “Defending Design Defect Claims in Pharmaceutical & Medical Device Cases” at  

the Marcus Evans Drug & Medical Device Litigation Forum.  Jen co-chaired the forum with Brian Troyer.  
•	 	Law360	named	Jen Mountcastle one	of	its	2012	Rising	Stars,	which	honors	lawyers	under	the	age	of	40	whose	 

accomplishments	in	major	litigation	or	transactions	belie	their	age.		Jen	is	one	of	only	five	2012	Rising	Stars	in	 
product liability litigation. 

•	 	Fern O’Brian	was	named	one	of	the	Most	Influential	Nanotechnology	Leaders	of	2011	by	the	NanoBusiness	 
Commercialization Association.

•	 	John Mitchell spoke on jury selection at the Winter Federation of Defense and Corporate Counsel Meeting in  
Phoenix, March 5-10.

•	  Gary Glass presented “www.saferproducts.gov:  What You Need to Know About the CPSC Online Product 
Safety	Incident	Database”	at	the	Cincinnati	Bar	Association	Corporate	Law	Update	conference.

•	  Ileana Martinez	presented	“Medical	Device	Sales	Representatives	in	the	Operating	Room,”	a	webinar	for	one	 
of our clients.

•	 	And	last	but	not	least,	Bill Hubbard became our newest Product Liability Litigation group partner in January.
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In This Issue.  A number of clients expressed interest recently in best practices and tools to proactively minimize 
their risks, so we have focused this issue on risk management.  In fact, what we learned anecdotally from our clients 
has just been confirmed by a key survey.  The 2012 BTI Strategic Review & Outlook for the U.S. Legal Services In-
dustry reports that surveyed in-house counsel expect an increase in chemical exposure mass tort and biotech mass 
tort litigation, including class actions stemming from negligence and accidental exposure to chemicals, or personal 
injury from drugs and medical devices.  

Our	focus	articles	–	“Increased	Emphasis	on	Timely	Reports	to	the	CPSC”	and	“Conducting	a	Product	Liability	Risk	
Assessment” – describe some great practices for evaluating and managing a company’s risk to minimize future 
chemical exposure mass tort and biotech mass tort litigation.  Just as timely, our other articles discuss the rise in 
litigation	related	to	hydraulic	fracturing	(“fracking”)	for	natural	gas,	an	update	on	nanotechnology	regulations,	recent	
developments in Ohio’s intentional tort doctrine, bifurcation of punitive damages under Ohio’s tort reform statute, 
and changes to the federal rules related to removal.  Finally, an interview with Peter Drucker, AkzoNobel’s Assistant 
General Counsel – Litigation, covers some fascinating information about his company’s long history and current 
growth, as well as his perspective on the changing legal environment.

As always, I hope you find this issue helpful.  Please keep your feedback coming – we love to get your reactions, 
questions, and suggestions for future topics. 

Missy Wright

THOMPSONHINE
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IN FOCUS

Increased Emphasis on Timely  
Reports to the CPSC  

Since the 2008 enactment of the Consumer Product 
Safety	Improvement	Act	(CPSIA),	manufacturers,	distrib-
utors, importers, and retailers have noticed more aggres-
sive enforcement of Consumer Product Safety Commis-
sion	(CPSC)	regulations.		In	2011-2012,	for	example,	
companies faced intensified scrutiny and increased  
penalties for allegedly failing to timely report product  
defects	under	§	15(b)	of	The	Consumer	Product	Safety	
Act	(CPSA).		15	U.S.C.	§	2064(b).		Now,	more	than	ever,	
businesses need to understand the law and develop 
strong CPSC compliance programs.  

The Changing Landscape.  The CPSIA dramatically 
increased civil penalties for violations of the CPSA, 
including	those	for	failing	to	timely	report	under	§	15(b).		
Civil penalties increased from $8,000 to $100,000 for 
each violation and from $1.825 million to $15 million for 
any	related	series	of	violations.		15	U.S.C.	§	2069.		Each 
separate unit of a consumer product in violation, and 
each failure to report constitutes a separate offense.  
Moreover, for continuing violations, each day the violation 
continues constitutes a separate penalty.  Clearly, the 
potential for large civil penalties is enormous.

Criminal penalties – which include fines, imprisonment, 
or both – for knowing and willful reporting violations also 
have	increased.		15	U.S.C.	§	2070(c)(2).		The	penalty	for	
a knowing or willful violation has increased from one year 
to five years in prison; knowingly is defined under a rea-
sonable person standard that creates a broad group of 
potential	violators.		15	U.S.C.	§	2070;	18	U.S.C.	§	3571;	

15	U.S.C.	§	2069(d);	15	U.S.C.	§	1264(c)(5).		In	addition,	
companies, directors, and officers now face criminal 
liability or forfeiture of assets for failing to report, even 
if they did not have prior notice from the CPSC of the 
violation.		15	U.S.C.	§	2070(c)(1).

Complicating matters is the CPSC’s new public website, 
saferproducts.gov, launched in March 2011.  Consum-
ers now post product incidents and claimed risks of 
harm on the website for all to see.  The stakes for busi-
nesses are higher than ever – more reports of harm are 
being published, and the CPSC is closely monitoring the 
reports.  If a company fails to investigate a report of harm 
posted on the website, which should have precipitated 
filing	a	§	15(b)	report,	it	faces	civil	or	criminal	liability	and	
large	penalties.		Businesses	must	stay	vigilant	and	 
submit	§	15(b)	reports	promptly.

Over the past six months alone, the CPSC vigorously 
pursued many enforcement actions.  Settlements for  
alleged	§	15(b)	reporting	violations	include:

•	 	Black	&	Decker,	weed	trimmer/edger	–	$960,000.	
•	 	Build-A-Bear	Workshop,	toy	bear	beach	 

chair	–	$600,000.
•	 	Henry	Gordy	International,	dart	target	set	–	 

$1.1 million. 
•	 Hewlett-Packard,	lithium	batteries	–	$425,000.	
•	 Nordic	USA,	ski	binding	plates	–	$214,000.	
•	 	Perfect	Fitness,	exercise	equipment	–	$425,000.	
•	 Spin	Master,	Aqua	Dots	toys	–	$1.3	million.

The CPSC also prevented some product sales even 
when no incidents or injuries were reported, unilaterally 

3
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deeming the products defective and the companies at 
fault for failing to timely report.  

On	January	19,	2012,	when	CPSC	Chair	Inez	 
Tenenbaum approved the Hewlett-Packard settlement, 
she	warned	that	increased	enforcement	of	§	15(b)	 
reporting violations will continue:  

It is my strong hope and expectation that future 
enforcement actions, particularly those that arise 
under our enhanced authorities, will (as Con-
gress intended) include civil penalty amounts 
that maximize the likelihood of deterring viola-
tions, providing just punishment, promoting 
respect for compliance with the law, reflecting 
the seriousness of the violation, and ultimately 
protecting the public from unreasonable risks  
of injury and death.

Understand the Law on Reporting.  Given this harsh 
new landscape, companies should refamiliarize them-
selves	with	§	15(b)	reporting	requirements,	which	
require companies to notify the CPSC “immediately” 
(i.e.,	within	24	hours)	upon	receipt	of	information	that	
reasonably supports the conclusion that a product:

(i)	 	fails	to	comply	with	an	applicable	consumer	product	
safety rule, regulation, standard, or ban, or any other 
act enforced by the Commission;

(ii)			contains	a	defect which could create a  
substantial product hazard; or 

(iii)		creates	an	unreasonable risk of serious  
injury or death.	15	U.S.C.	§	2064(b).	 
(emphasis	added)

Subsection	(i)	is	seldom	invoked	because	it	is	limited	
to	specific	situations	(i.e.,	specific	CPSC	rules,	regula-
tions,	or	bans	relating	to	specific	products).		By	 
contrast, the CPSC frequently invokes subsections  
(ii)	and	(iii)	–	but	they	are	ambiguous.		How	do	compa-
nies know whether and when they must report under  
§	15(b)?		How	do	they	know	their	products	contain	a	 
“defect” that “could create a substantial product  
hazard,” or whether their products create an  

“unreasonable risk of serious injury or death” – both  
of which trigger a duty to report?  

Although there are interpretive provisions of key terms, 
those are ambiguous, too.  For example, defect is not 
defined specifically, but is often equated with its com-
mon dictionary meaning.  Its meaning under the CPSA, 
however, often parallels the definition of defect found in 
product	liability	law.		16	C.F.R.	§§	1115.4	and	1115.6.		
The factors applied in determining whether a defect 
“could create a substantial product hazard” also are 
nebulous and include considering the “pattern of  
defect, number of products distributed in commerce, 
severity of the risk, likelihood of injury, and other 
considerations.”		16	C.F.R.	§	1115.12(g).		And	whether	
there is “unreasonable risk of injury” depends on fac-
tors such as the “utility of the product, level of exposure 
to consumers, nature and severity of risks, likelihood of 
resulting serious injury or death, state of the manufac-
turing or scientific art, availability of alternative designs 
or products, and feasibility of eliminating the risk.”   
16	C.F.R.	§	1115.6(b)	and	(c).

Unfortunately,	the	statutes	and	interpreting	regulations	
do not clearly define what triggers the duty to report 
under	§	15(b);	it	is	subjective	and	left	to	the	CPSC’s	
discretion.  There also are no bright line rules or court 
decisions to help define these terms or apply these fac-
tors.		In	fact,	of	the	few	cases	on	§	15(b)	reporting	over	
the	past	40	years,	none	has	discussed	the	meaning	of	
these	terms	in	detail.		Why	not?		Because	most	busi-
nesses are reluctant to let enforcement cases play out 
in the courts.  

What to Do?  Companies should involve experienced 
CPSC counsel as soon as they first become aware of 
product incidents or risks to ensure proper evaluation 
of	their	§	15(b)	reporting	obligations.		The	regulations	
and recent enforcement activity demand that compa-
nies report early and often – whenever they are in  
doubt that a product is defective, poses a substantial  
product hazard, or creates an unreasonable risk  
of serious injury or death.  As the regulations state,  
“[f]irms should not delay reporting in order to determine 

IN FOCUS
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to a certainty the existence of a reportable noncom-
pliance,	defect	or	unreasonable	risk.”		16	C.F.R.	§	
1115.12(c).		Moreover,	businesses	can	be	fined	if	they	
fail to file reports even if the product is later found not 
to have been defective.  United States v. Mirame  
Enterprises,	387	F.	3d	983,	988	(9th	Cir.	2004).		

Adopt Procedures to Monitor and Report Product 
Defects.  Companies also should adopt effective risk 
management procedures to monitor the safety of their 
products in the field.  Specific steps to take include the 
following:

•	 	Designate	someone	to	be	in	charge	of	all	reportable	
incidents and to interface with management and 
counsel on reporting issues.

•	 	Organize,	maintain,	and	review	all	notices	of	claims,	
accidents, lawsuits, complaints, warranty returns, 
sales and service reports, competitor product safety 
issues, and Internet and consumer blog reports.

•	 	Develop	a	plan	to	address	complaints,	claims,	and	
lawsuits, and identify any trends or similar problems 
being reported.

•	 	Establish	effective	communication	channels	within	
the company and with those in the distribution chain 
about product safety issues.

•	 	Create	a	plan	for	investigating	product	returns	or	
other information provided by business partners and 
others in the distribution chain.

•	 	Organize	and	maintain	all	records	that	will	help	
identify and isolate potentially defective products 
when problems are reported and found.  This 
includes design, manufacturing, production, distri-
bution, quality control, and marketing records.  It is 
important to know when and where the product at 
issue was manufactured, the number of products 
or specific batches affected, the distribution chain 
of the product, and all applicable quality control or 
performance testing.

•	 	Establish	protocols	for	involving	upper	management	
and in-house and outside counsel, as well as when 
and how the CPSC will be notified, and under what 
circumstances.

•	 	Develop	procedures	for	communicating	with	 
consumers, retailers, distributors, and suppliers 
during	the	investigation	process	and	after	a	§	15(b)	

report is filed.  Contracts with those in the distribu-
tion chain should require cooperation on safety 
issues and recalls.

•	 	Instruct	company	personnel	about	“smart	writing”	
and involving counsel to invoke the attorney-client 
privilege to protect communications from use as 
evidence in litigation.

•	 	Develop	procedures	to	halt	production	if	a	defect	
is found, isolate inventory to determine appropriate 
corrective action to take, test the new design, and 
prevent future occurrences.

•	 	Create	mock	incident	reports	and	conduct	dress	
rehearsals to ensure the company is prepared to 
submit	timely	§	15(b)	reports.

These steps can go a long way in reducing penalties  
for failing to report.  Indeed, one of the mitigation  
factors the CPSC considers is whether a company has 
a reasonable and effective CPSC compliance program 
in	place	to	investigate	safety-related	issues.		15	U.S.C.	
§	2069(b).

Monitor and Respond to Reports on  
saferproducts.gov.  Companies also should be  
prepared to respond to reports of harm posted on  
saferproducts.gov.  A best practice is to appoint a  
leader and team to develop internal procedures,  
respond to all incident reports, and determine  
whether	a	§	15(b)	report	is	necessary.

During the past year, most businesses responded  
to reports of harm on saferproducts.gov within the  
10 business days allotted, either on the website or 
offline	with	the	CPSC.		By	acknowledging	a	report	of	
harm and stating that an investigation is under way, 
companies can preclude the CPSC from taking action 
until the relevant facts have been investigated fully.  As 
the investigation proceeds and more information be-
comes available, companies also can supplement their 
responses.  Some of the most effective actions  
in response to reports of harm posted on  
saferproducts.gov have included:

IN FOCUS
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•	 	Responding	within	10	business	days,	regardless	of	
whether the report has been investigated fully.

•	 	Noting	an	investigation	has	just	begun	and	will	be	
supplemented promptly as additional information 
becomes available.

•	 	Supplementing	responses	promptly	and	regularly	as	
more information becomes known.

•	 	Advising	consumers	to	contact	customer	service	
and/or	provide	the	company	with	the	product.

•	 	Communicating	directly	with	the	CPSC	separately	
and offline instead of on the public website.

•	 	Posting	nothing	online	if	the	consumer	has	already	
contacted the company about the incident, but  
advising the CPSC of this fact offline and promptly.

•	 	Stressing	that	all	complaints	are	taken	seriously	and	
that the company seeks to investigate them to the 
fullest extent possible.

•	 	Where	applicable,	stating	that	the	consumer	failed	
to provide contact information or the product for 
inspection, which prevents the company from  
responding completely.

•	 	Stating	that	the	product	complied	with	all	applicable	
standards.

•	 	Confirming	that	the	product	recently	was	subjected	
to rigorous third party, expert, or other testing and 
analysis, and that no problems were found.

•	 	Commenting	that	the	product	was	misused	or	that	
warnings and inspections were not followed.

•	 	Explaining	the	product	is	safe	when	used	properly	
(e.g.,	according	to	instructions	and	warnings).

•	 	Stating,	where	applicable,	that	the	product	was	not	
manufactured by the company.

•	 	Stressing	that	the	company	does	not	believe,	based	
upon the information provided, that the report of 
harm presents a “substantial product hazard” or 
“unreasonable risk of serious injury or death.”  

This approach, a strong CPSC compliance program, 
and guidance from trusted counsel will greatly help 
companies determine whether and when they must 
submit	a	§	15(b)	report	to	the	CPSC.

IN FOCUS
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Conducting a Product Liability Risk  
Assessment  

From time to time, in-house counsel are asked for 
advice about the product liability risks that a particular 
product, existing or proposed, could present.  Evaluat-
ing the legal risks of a product or a product line can be 
challenging.  A product liability risk assessment can 
point the way.  

It is important to note that a legal risk assessment is to 
be conducted by counsel under the protection of the 
attorney-client privilege.  Assessment goals are to de-
termine how likely the sale of a particular product will 
result in a product liability claim against the company, 
and to assess the anticipated economic impact of such 
a claim, such as defense costs.  The resulting legal  
assessment may then be used by the company to  
determine whether the product fits well with its  
business goals.

Before	starting	an	assessment,	gather	information	
about the products at issue.  Potential sources of  
information include:  

•	 	Existing	product	literature	and	material	safety	data	
sheets – for information on intended uses and  
product properties.

•	 	Product	designers	and	engineers	–	for	informa-
tion on intended uses and applications, potential 
misuses, product limitations, and failure modes and 
mechanisms.

•	 	Sales	personnel	–	for	information	on	customer	end-
uses and the company’s ability to shift risk through 
indemnification clauses and other favorable con-
tract terms.

•	 	Experienced	product	liability	counsel	–	for	informa-
tion on types and frequency of claims and factors 
contributing to the duration and expense of litiga-
tion involving the type of product at issue. 

With that preparation, the following is a step-by-step 
approach to conducting a product liability risk assess-
ment.

Step 1 – Identify Product Users.  Identify the persons 
who will use or be exposed to the product.  Do not 

focus solely on who will ultimately use the product.  
Consider all those in the supply chain and possible 
bystanders to the product’s use.  Examples of potential 
product users include:

•	 Assembly	workers
•	 Bystanders
•	 Cleaning	personnel
•	 Distributors
•	 Equipment	operators
•	 Inspectors
•	 Maintenance	technicians
•	 Mechanics
•	 Packagers
•	 Ultimate	users

Consider how these different groups interact with the 
product and whether they are likely to wear protective 
gear, have access to instructions and warnings, be 
skilled or unskilled workers, be frequent or rare users 
of	the	product,	and	so	on.		Understanding	the	types	of	
users and how they interact with the product leads to 
an understanding of their likely awareness of conceiv-
able risks, the likelihood of abuse or misuse, and their 
training and ability to follow instructions.  Consider also 
the use environment, whether the product is used in 
an	uncontrolled	residential	setting	or	in	a	commercial/
industrial setting where the product and its user are 
subject to greater oversight and control.

Step 2 – Identify Intended Uses and Potential 
Misuses.  Identify the intended uses and applications 
for the product and any potential misuses and abuse 
to which it may be subjected.  Examples of potential 
uses	include	assembling,	loading/unloading,	install-
ing, repairing, performing maintenance on, cleaning, 
and inspecting the product.  Potential misuses include 
modifications to the product, improper application,  
and failure to follow instructions.

Step 3 – Identify Risks and Failure Modes and 
Mechanisms.  Building	on	the	information	being	gath-
ered, identify the product risks that may be encoun-
tered.		Also	identify	how	the	product	could	fail	(failure	
modes)	and	what	might	cause	a	failure	(failure	mecha-
nism).		In	this	context,	“failure”	refers	to	both	a	material	
failure and a failure of the product to  

IN FOCUS
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perform as intended for any reason.  Thus, consider  
the potential failures in ordinary and intended uses, 
such as anticipated wear and tear.  Also consider 
potential failures due to improper installation, improper 
service or repair, improper uses, and the product’s 
exposure to unintended environmental conditions.

Step 4 – Identify Consequences of a Product Risk.  
Considering the information above, identify the  
consequences of a product risk or failure.  Specifically 
pinpoint personal injury and property damage risks.  
Factors to address include:

•	 	Physical	properties	of	the	product	relating	to	the	risk	
of	harm	and	likely	impact	on	a	user	(e.g.,	unforgiving	
nip	points,	sharp	edges).

•	 	Proximity	of	the	product	to	users,	bystanders,	or	
property.

•	 	Physical	properties	of	the	product	and	its	expected	
performance	at	the	time	of	failure	(e.g.,	product	
explodes	and	discharges	projectiles).

•	 	The	product’s	relationship	to	other	products	 
(e.g.,	failure	leads	to	another	product’s	failure,	 
or release of a harmful substance, with its own  
consequences	to	consider).

•	 	If	a	product	failure	results	in	release	of	a	harmful	or	
toxic substance, consider what kinds of contact will 
result	in	injury	(e.g.,	skin	contact,	inhalation,	inges-
tion)	and	the	frequency	and	duration	required	to	
result in personal injury or property damage.

Step 5 – Assign a Product Liability Risk Level.  
Based	on	information	gathered,	assess	the	overall	
product liability risk level – the likelihood it will result 
in a claim against the company.  To do this, consider 
the likelihood of a harmful occurrence and the gravity 
of harm likely to result.  As a general rule, the risk level 
increases with the likelihood of an occurrence and the 
severity of resulting harm.  In addition, consider:
•	 	The	likely	number	of	products	that	will	be	in	 

the field.
•	 	The	likely	number	of	users	exposed	to	each	 

product.
•	 The	frequency	and	duration	of	their	exposure.
•	 User	sophistication.
•	 Protective	measures	employed	by	the	users.

•	 	The	ability	to	mitigate	against	an	occurrence	
through instructions or warnings.

Step 6 – Assess the Economic Impact.  The final step 
is to assess the economic impact of the claim on the 
company.  Difficult to predict, the economic impact 
will consist of two components: the cost to defend the 
claim and the cost to terminate the claim by settlement 
or judgment.

Cost of defense is driven by many factors, including:

•	 The	defensibility	of	the	action.	
•	 	The	fact-intensive	nature	of	the	accident	scenario.
•	 	The	number	and	type	of	expert	witnesses	involved.	
•	 	Whether	the	claim	is	likely	to	be	resolved	by	motion	

or whether a jury trial will be required. 
•	 The	number	of	parties	to	the	litigation.	
•	 Many	other	unpredictable	factors.

Cost to terminate the claim is driven by the nature of 
the injury and the defensibility of the action.  It is influ-
enced by the jurisdiction in which the action is filed and 
the availability of certain defenses related to apportion-
ment of liability.

An effective legal risk analysis yields a conclusion 
about the product liability risk presented by the product 
and the potential economic impact of that risk.  For  
example, a legal analysis might conclude that the  
product presents a low risk of resulting in a product 
liability claim, but if such a claim were filed the cost 
would be quite high due to the complexities in the  
accident scenario, such as the number of anticipated 
parties.  

Reaching Practical Business Decisions.  It is impor-
tant to note again that the product liability risk assess-
ment is to be conducted by counsel for the purpose 
of evaluating the legal risk of a particular product or 
product line.  All documents and emails related to 
the gathering of information for the analysis, and the 
analysis itself, should be presented by counsel, clearly 
labeled as subject to the attorney-client privilege.  The 
end result of a thorough legal product liability risk 
assessment is legal advice to assist the company in 
deciding whether a particular product fits well with its 
business plan. 

IN FOCUS
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It Was Only a Matter of Time:  Hydraulic  
Fracturing Litigation

Ohio’s shale drilling boom continues.  Natural gas  
companies are rapidly staking claims all across what 
could	prove	to	be	the	next	great	U.S.	energy	field:		
Ohio’s	Utica	shale	formation	located	primarily	in	eastern	
Ohio.		To	date,	Ohio	has	issued	more	than	130	drilling	
permits to explore this previously untapped source of 
natural gas and natural gas liquids.  Energy industry 
experts suggest that shale drilling could add approxi-
mately	$12.3	billion	to	Ohio’s	gross	state	product	over	
the next five years.

This boom largely is the result of technological advanc-
es in natural gas exploration, including horizontal drill-
ing, microseismic imaging, and hydraulic fracturing, also 
known as “hydrofracking” or simply “fracking.”  Frack-
ing involves sending a high-pressure combination of 
proppants	(often	sand),	water,	and	chemicals	deep	into	
the Earth to create cracks and fissures in shale rock.  
Those fissures are held open by the proppants, allowing 
natural gas to flow through a horizontal well bore and up 
to the surface.

Opposition.  Fracking enables natural gas developers 
to	target	and	exploit	the	Utica	shale	formation,	but	it	
also raises alarm among conservation and environmen-
tal groups.  The potential adverse effects trouble many 
people concerned about contamination of public and 
private drinking water resources and the consumption 
of huge quantities of water.  For example, a controver-
sial	2010	U.S.	EPA	study	of	drilling	operations	in	Pa-
villion, Wyoming found that fracking chemicals pres-
ent in groundwater posed a drinking water hazard to 
residents.  Other concerns include air emissions during 
well completion and production, methane migration and 

seismic impacts from deep well injection of the flowback 
and production waters from the wells. 

Although most of the adverse effects of fracking are 
preventable, the public debate has become a firestorm.  
Fracking opponents seek enhanced state and federal 
regulatory controls to ensure safety, while industry ad-
vocates seek greater latitude to expand their operations.  
In	recent	congressional	testimony	on	U.S.	EPA’s	pro-
posed budget, EPA Administrator Lisa Jackson defend-
ed	inclusion	of	more	than	$45	million	in	the	overall	fiscal	
2013	federal	budget	for	new	interagency	collaboration	
to review fracking.

On the Horizon.  Hydraulic fracturing’s increasing 
notoriety could lead to the next major surge in toxic tort 
litigation.  To date, dozens of private tort suits pertain-
ing to fracking – including half a dozen putative class 
actions – already have been filed in the state and federal 
courts of Arkansas, Colorado, Pennsylvania, Texas, 
and	West	Virginia.		Based	on	theories	of	negligence,	
trespass, and nuisance, these lawsuits generally allege 
that the defendants’ fracking operations contaminated 
the plaintiffs’ drinking water.  The plaintiffs seek various 
remedies, including injunctive relief banning fracking, 
compensatory damages, and medical monitoring.

On March 12, 2012, the first two Ohio cases involving 
alleged contamination via fracking fluids were filed in the 
U.S.	District	Court	for	the	Northern	District	of	Ohio.		In	
Managan v. Landmark 4, LLC, and Boggs v. Landmark 
4, LLC, two sets of landowner plaintiffs claim that the 
defendant gas exploration company discharged fracking 
fluids onto their property, causing the plaintiffs to incur 
health injuries, emotional distress, and other damages.  
In additional to compensatory damages, the plaintiffs 
seek medical monitoring, and their causes of action 
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include negligence, strict liability, private nuisance,  
unjust enrichment, negligence per se, battery, inten-
tional fraudulent concealment, and negligent  
misrepresentation.

Municipal bans on natural gas drilling are stirring up  
litigation as well.  On February 21, 2012, a New York 
trial court upheld a challenged Dryden, New York  
zoning ordinance – the result of a grassroots com-
munity effort – prohibiting all natural gas exploration, 
production, and storage within the town’s limits.  Other  
municipalities in New York, Ohio, Pennsylvania, and 
West Virginia also have or are contemplating  
similar bans.

Given the current litigation climate, additional law-
suits are sure to crop up throughout Ohio and in other 
states in the coming months.  It is therefore critical 
that companies with any stake in the growing natural 
gas market be mindful of potential litigation, regulatory 
developments, and industry best practices.  For more 
information, see Thompson Hine’s Team Shale.

Nanotechnology:  The Quarter in Review

As global implications of nanotechnology continue 
to grow, so does commentary on how to regulate 
nanoscale	materials	in	the	United	States.		In	the	past	
quarter, many agencies pushed for expanded research 
and regulation of nanoscale materials, and two law-
suits	now	seek	more	regulation.		Meanwhile,	U.S.	EPA	
continued to assert its authority under the Toxic Sub-
stances	Control	Act	(TSCA)	and	Federal	Insecticide,	
Fungicide,	and	Rodenticide	Act	(FIFRA)	by	issuing	
Significant	New	Use	Rules	(SNURs)	for	a	variety	of	car-
bon nanotubes and fullerenes, and its first conditional 
approval of a nanosilver-containing pesticide product.  

While the regulatory landscape for nanomaterials still 
is not clearly lit, movement toward further regulation 
continues to advance.

NNI Proposes Focused Nanotechnology Research.  
In October 2011, the National Nanotechnology Initia-
tive	(NNI)	issued	its	“Environmental,	Health,	and	Safety	
Research	Strategy”	to	identify	and	address	the	 

environmental, health, and safety research needs 
associated with nanotechnology.  NNI identified six 
research categories to meet these needs: 

•	 Nanomaterial	Measurement	Infrastructure
•	 Human	Exposure	Assessment
•	 Human	Health
•	 Environment
•	 Risk	Assessment	and	Risk	Management
•	 Informatics	and	Modeling

NNI’s report is meant to guide federal agencies as they 
produce scientific information in connection with risk 
management, regulatory decision making, product use, 
research planning, and public outreach. 

ICTA Seeks to Force FDA Nanotech Regulation.  
The International Center for Technology Assessment 
(ICTA)	filed	a	December	21,	2011	complaint	in	the	 
U.	S.	District	Court	for	the	Northern	District	of	Califor-
nia.  ICTA claims the Food and Drug Administration 
(FDA)	violated	the	Administrative	Procedure	Act	by	
failing	to	respond	to	the	petition	it	had	filed	in	2006	
to determine the scope of environmental and health 
impacts of nanomaterials and to invoke nanomaterial-
related labeling requirements in FDA-approved prod-
ucts.  Arguing that there is enough scientific evidence 
of risk to warrant regulation of products containing 
nanomaterials, ICTA asserts that it is improper to infer 
the safety of products containing nanomaterials with-
out first conducting additional testing. 

EPA Proposes Significant New Use Rules for  
14 Nanoscale Compounds.  On December 28, 2011, 
U.S.	EPA	issued	for	public	comment	proposed	SNURs	
for	14	nanoscale	compounds	that	were	the	subject	of	
premanufacture notices, including seven substances 
with the term carbon nanotube and seven with the 
term fullerene in their names.  The proposed rule 
advises	potential	Significant	New	Use	Notice	submit-
ters that they will have a better chance of a favorable 
review if they include data regarding human exposure 
and environmental release that could result from use  
of the substance, its potential benefits, and the risks  
it poses compared to risks posed by potential  
substitutes.

EMERGING	TRENDS
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EPA OIG Report Urges More Effective Nanotech 
Regulation.  The	U.S.	EPA	Office	of	Inspector	General	
(OIG)	issued	a	December	29,	2011	report	titled	“EPA	
Needs	to	Manage	Nanomaterial	Risks	More	Effec-
tively”	to	address	how	well	U.S.	EPA	is	managing	the	
human health and environmental risks of nanomateri-
als.		The	OIG	report	concluded	that	U.S.	EPA	lacks	
sufficient information and procedures to effectively 
manage risks associated with nanomaterials.  It rec-
ommended	that	U.S.	EPA	develop	a	process	to	collect	
and share nanomaterial information across the agency, 
noting that adequate management of nanomaterials 
will	depend	on	the	effectiveness	of	the	FIFRA		and	
TSCA regulatory frameworks.   

National Academy of Sciences Says More Nano-
tech Research Needed.  On January 25, 2012, an  
expert panel of the National Academy of Sciences 
(NAS)	(sponsored	by	U.S.	EPA)	reported	that	there	are	
“critical gaps” in the scientific community’s under-
standing of nanomaterials.  The panel then proposed a 
research plan to identify potential nanomaterial re-
leases, processes that impact exposure and hazards, 
nanomaterial effects from the subcellular to ecosys-
tem-wide levels, and ways to accelerate research 
progress.  NAS would require significant budgetary 
authorizations across several federal agencies to 
implement the plan.

EPA Approves Conditional Registration of First 
Nanosilver Pesticide.  U.S.	EPA	approved	the	first	
conditional registration of an antimicrobial nanosilver 
pesticide product for use on textiles, such as cloth-
ing and bed sheets, on February 22, 2012.  Prior to 
this	approval,	the	Natural	Resources	Defense	Coun-
cil	(NRDC)	expressed	concerns	that	the	toxicity	of	
nanosilver	has	not	been	fully	studied,	and	that	U.S.	
EPA merely approved the conditional registration by 
relying on data “extrapolated” from tests that support 
re-registration.		NRDC	filed	a	lawsuit	on	January	26,	
2012 to bar the then-pending conditional registration, 
and its appeal of the approval might serve as a litmus 
test	for	how	U.S.	EPA	will	proceed	with	conditional	
registrations of nanoscale compounds.
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UPDATES	IN	THE LAW

Industry & Trade Groups Seek Review of Decision on Retroactivity of Intentional  
Tort Doctrine 

A recent Ohio appellate court decision threatens to place a heavier burden on employers defending workplace 
intentional tort litigation.  Several trade groups and companies have filed friend-of-the-court briefs asking the 
Supreme Court of Ohio to accept jurisdiction over the appeal and to overturn the appellate court’s decision.  They 
include	the	Ohio	Chemistry	Technology	Council,	American	Chemistry	Council,	and	PolyOne	Corporation	(all	repre-
sented	by	Thompson	Hine).	On	April	18,	2012	the	court	declined	to	review	the	decision,	and	the	case	will	now	go	
back to the trial court.

In Widican v. Bridgestone Firestone North American Tire L.L.C., Ohio’s Ninth District Court of Appeals held that an 
employer seeking to avoid retroactive application of Ohio’s intentional tort doctrine is required to make an individu-
alized,	evidentiary	showing	that	retroactivity	would	be	inequitable.		2011-Ohio-6602	(Dec.	21,	2011).				

Mr.	Widican	sued	his	employer	in	2006	for	injuries	allegedly	resulting	from	occupational	chemical	exposure	he	
claimed	occurred	from	1951	to	1981.		During	that	period,	the	law	in	Ohio	stated	that	employees	could	seek	com-
pensation	for	such	claims	solely	through	the	workers’	compensation	system.		That	rule	changed	in	1982	(after	Mr.	
Widican	had	retired),	when	the	Supreme	Court	of	Ohio	first	ruled,	in	Blankenship v. Cincinnati Milacron Chemicals, 
that employees could, in some circumstances, sue their employers and recover under an intentional tort theory.   
69	Ohio	St.	2d	608,	433	N.E.2d	572	(1982).		Widican seeks to have Blankenship applied retroactively to his claim.

The	trial	court	had	granted	judgment	in	favor	of	Bridgestone,	but	the	Ninth	District	reversed.		In	ruling	that	the	case	
should go back to the trial court, the Ninth District focused on the third prong of the test the Supreme Court of Ohio 
established in DiCenzo v. A-Best Products,	120	Ohio	St.	3d	149,	2008-Ohio-5327	(2008),	for	whether	a	judicial	deci-
sion	(such	as	Blankenship)	should	apply	prospectively	only:		“Does	retroactive	application	of	the	decision	cause	an	
inequitable	result?”		897	N.E.2d	at	136.

The court held that answering this question with respect to employer intentional tort doctrine required individualized 
case-specific factual considerations.  Widican, ¶ 12.  Applying this holding to Mr. Widican’s claim and reversing the 
trial	court’s	decision	granting	summary	judgment,	the	court	held	that	“[Bridgestone]	failed	to	submit	any	evidence	
regarding the time commitment, financial burden, or other hardship it would incur if it were subjected to an inten-
tional tort claim arising out of an employment situation commencing sixty years ago and terminating thirty years 
ago.”  Id.

Arguing	in	support	of	the	Supreme	Court	of	Ohio’s	jurisdiction	over	the	appeal,	Bridgestone	and	the	amici curiae 
noted that the Ninth District’s decision essentially holds that state supreme court decisions may be applied retro-
actively to some Ohio citizens but not others, and that there is no way to tell whether any given citizen is subject to 
retroactive application of the decision without litigating the issue.    

In light of the court’s decision to decline jurisdiction, the case will return to the trial court for further development of 
the factual record – in particular evidence confirming that retroactive application of Blankenship would be individu-
ally	and	specifically	inequitable	to	Bridgestone	in	this	case.		A	further	appeal	may	follow.
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UPDATES	IN	THE LAW

Supreme Court of Ohio Finds Bifurcation in a Tort Action a Substantive Right

Upholding	another	aspect	of	Ohio’s	tort	reform,	the	Supreme	Court	of	Ohio	decided	on	February	15,	2012	that	 
bifurcation of the compensatory and punitive stages in a tort trial is a substantive right. Havel v. Villa St. Joseph, 
2012-Ohio-552. 

Background.  As	part	of	Ohio’s	tort	reform	in	2005,	the	Ohio	General	Assembly	enacted	Ohio	Revised	Code	§	
2315.21(B)	(R.C.	2315.21(B)),	providing	that	the	trial	of	compensatory	and	punitive	damages	in	any	tort	action	shall 
be bifurcated	upon	motion	of	any	party.		This	provision,	however,	conflicted	with	Ohio	Rule	of	Civil	Procedure	42(B)	
(Civ.	R.	42(B)),	which	vests	a	trial	court	with	discretion to bifurcate compensatory and punitive damages in any civil 
action. 

In Havel, the trial court denied the defendant’s motion to bifurcate in a tort action, and the Eighth District Court of 
Appeals	affirmed,	holding	that	“R.C.	2315.21(B)	is	unconstitutional	because	it	conflicts	with	Civ.	R.	42(B),	in	violation	
of	the	separation	of	powers	required	by	the	Ohio	Constitution,	Article	IV,	Section	5(B),	by	purporting	‘to	legislate	a	
strictly	procedural	matter	already	addressed	by	the	Civil	Rules.’”	Id.	at	¶	8	(quoting	8th	Dist.	No.	94677,	2010-Ohio-
5251).		The	Tenth	District	Court	of	Appeals	reached	the	opposite	conclusion	in	Hanners v. Ho Wah Genting Wire & 
Cable SDNBHD,	2009-Ohio-6481	(10th	Dist.),	and	the	Eighth	District	Court	of	Appeals	certified	the	conflict	to	the	
Supreme Court of Ohio.

In	holding	that	R.C.	2315.21(B)	is	not	unconstitutional,	the	court	explained	that	under	the	Ohio	Constitution	courts	
have authority to promulgate rules relating to matters of procedure, while the General Assembly has authority to 
establish	substantive	law.	Havel,	2012-Ohio-522	at	¶	2.		Whether	R.C.	2315.21(B)	is	unconstitutional	therefore	
depends	on	whether	it	is	a	substantive	or	procedural	law.		Id.	at	¶	16.		The	court	held	that	“the	statements	made	by	
the	General	Assembly	in	the	uncodified	language	of	S.B.	80	compel	the	conclusion	that	although	R.C.	2315.21(B)	
may be packaged in procedural wrapping, it is a substantive law because it creates a right to address potential 
injustice.”	Id.	at	¶	29	(internal	quotations	omitted).		In	particular,	the	General	Assembly’s	findings	and	statements	
“demonstrate[d] its intent to create a substantive right to ensure that evidence of misconduct is not inappropriately 
considered	by	the	jury	in	its	assessment	of	liability	and	its	award	of	compensatory	damages.”	Id.	at	¶	32	(emphasis	
added).		The	court	concluded	that	“R.C.	2315.21(B)	creates,	defines,	and	regulates	a	substantive,	enforceable	right	
to separate stages of trial relating to the presentation of evidence for compensatory and punitive damages in tort  
actions	and	therefore	takes	precedence	over	Civ.	R.	42(B)	and	does	not	violate	the	Ohio	Constitution.	.	.	.”

Impact.  Havel resolves the conflict between the Eighth and Tenth District Courts of Appeals, and there is now no 
question that a defendant in a tort action has the right to bifurcation of compensatory and punitive damages upon 
request.

13
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Congress Revamps, Clarifies Rules on Removal Jurisdiction

In December 2011, Congress passed and President Obama signed into law the Federal Courts Jurisdiction and 
Venue Clarification Act of 2011, substantially changing certain federal jurisdictional statutes.  Specifically, among 
other changes, Congress clarified the rules regarding the time for removal in cases involving multiple defendants  
(28	U.S.C.	§	1446(b)),	codified	certain	changes	related	to	the	amount-in-controversy	requirement	(28	U.S.C.	§	
1446(c)),	and	stripped	the	federal	district	courts’	ability	to	exercise	jurisdiction	over	state	law	claims	not	within	their	
original	or	supplemental	jurisdiction	(28	U.S.C.	§	1441(c)).

Time for Removal.  The most important changes for product manufacturers relate to the time of removal under  
§	1446.		The	previous	language	of	§	1446(b),	which	referenced	“the	defendant,”	created	a	circuit	split	on	the	ques-
tion	of	which	defendant’s	service	of	the	complaint	triggered	the	30-day	removal	period.		Some	courts	followed	the	
“first-served”	rule,	mandating	that	each	defendant	had	30	days	from	the	date	on	which	the	first defendant was 
served	to	file	a	notice	of	removal.		Other	courts	followed	the	“later-served”	rule,	granting	each	defendant	30	days	to	
file for removal after service on that defendant.  Congress chose the later-served rule.

The	amended	§	1446(b)(2)(B)	specifies	that	each	defendant	has	“30	days	after	receipt	by	or	service	on	that defen-
dant of	the	initial	pleading	or	summons	…	to	file	the	notice	of	removal”	(emphasis	added).		Therefore,	Congress	 
resolved	the	circuit	split	–	each	defendant	has	30	days	to	remove	from	its	own	receipt	of	the	complaint.		Moreover,	
the amendment codifies the judicially created “rule of unanimity,” specifying that each defendant who has been 
properly	joined	and	served	must	join	in	or	consent	to	removal.		28	U.S.C.	§	1446(b)(2)(A),	(C).		

Congress	also	added	subsection	1446(c)(1),	which	allows	for	removal	of	an	action	after	one	year	if	the	“district	court	
finds	that	the	plaintiff	acted	in	bad	faith	in	order	to	prevent	a	defendant	from	removing	the	action.”		Bad	faith	in-
cludes situations in which the plaintiff deliberately concealed the amount in controversy to prevent removal.   
28	U.S.C.	§	1446(c)(3)(B).

Amount in Controversy.  Congress also addressed issues relating to uncertainty regarding the amount in contro-
versy, creating an exception to the general rule that the amount demanded in the initial pleadings is the amount in 
controversy.  The new rule permits the district court to consider facts in addition to the sum demanded in the initial 
pleading, including discovery and other pleadings in the state case, and accept removal if it finds, by a preponder-
ance	of	the	evidence,	that	the	amount-in-controversy	requirement	has	been	met.		28	U.S.C.	§	1446(c)(2)	and	(3).

Jurisdiction Restricted.  Additionally, Congress restricted the jurisdiction of federal courts to hear unrelated state 
law	claims	in	cases	removed	based	on	a	federal	question.		The	previous	version	of	28	U.S.C.	§	1441(c)	allowed	for	
removal of the entire case whenever an independent federal question claim was joined with one or more nonre-
movable claims, and it granted the district court discretion to retain jurisdiction over the whole case or to remand 
all	claims	in	which	state	law	predominated.		As	amended,	§	1441(c)	still	allows	the	removal	of	any	case	involving	a	
federal	question	but	requires	that	the	district	court	sever	and	remand	any	unrelated	state	law	claims.		28	U.S.C.	 
§	1441(c)(2).		There	is	no	indication	that	Congress	intended	to	alter	a	district	court’s	ability	to	exercise	supplemental	
jurisdiction	over	substantially	related	state	law	claims	under	28	U.S.C.	§	1367.		Nevertheless,	defendants	must	give	
greater consideration to the possibility of dual civil actions when removing a case with both federal and state law 
claims.

The	act	also	amended	the	rules	regarding	venue	(28	U.S.C.	§§	1391	and	1392)	and	citizenship	for	foreign	 
corporations	and	resident	aliens	for	purposes	of	diversity	jurisdiction	(28	U.S.C.	§	1332).

UPDATES	IN	THE LAW
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Client Interview

We recently sat down with Peter A. Drucker, AkzoNobel’s Assistant General Counsel – Litigation, and asked him to 
share his perspective with our readers.

Please tell our readers about AkzoNobel’s business.   
Headquartered in Amsterdam, AkzoNobel’s three primary business areas are decorative paints, specialty chemi-
cals, and performance coatings, each of which accounts for about one third of its annual revenue.  AkzoNobel 
employs 55,000 people throughout its operations in more than 80 countries.  Our strategic vision is to become the 
world’s leading coatings and specialty chemicals company, and we plan to realize that vision through two equally 
balanced principles:  value-accelerated growth and values-sustainable growth.  

How long has AkzoNobel been in business, globally and in the United States?  
AkzoNobel	traces	its	history	back	to	1646,	and	one	of	its	brands,	Sikkens,	originated	in	1792	when	painter	and	
decorator	Wiert	Willem	Sikkens	started	making	lacquers	in	the	Dutch	town	of	Groningen.		In	1895,	Alfred	Nobel	
(the	man	behind	the	Nobel	Prize)	founded	Elektrokemiska	Aktiebolaget	–	known	as	Eka	–	in	Bengtsfors,	Sweden.		
Today Eka Chemicals is AkzoNobel’s pulp and paper chemicals business.  In 2008, AkzoNobel acquired Imperial 
Chemical	Industries	PLC	(ICI),	which	was	formed	in	1926	through	the	merger	of	four	major	chemical	companies	in	
Great	Britain:		Nobel	Industries	Ltd.;	Brunner,	Mond	and	Company	Ltd.;	United	Alkali	Company;	and	British	Dye-
stuffs Corporation.  

How long have you been in your current role?
I started with ICI in 2001 and joined AkzoNobel in 2008 through its acquisition of ICI.

Geographically, where does AkzoNobel see its growth? 
AkzoNobel’s	growth	opportunities	are	mostly	in	China	and	in	South	America,	principally	Brazil,	as	well	as	in	
Pakistan and India.  In other words, our growth will closely track the growth of developing countries and regions 
throughout the world.

What is AkzoNobel doing to be more competitive in its industry? Any exciting new endeavors?  
Research,	development,	and	innovation	(RDI)	are	vital	to	our	success.		AkzoNobel	spends	2.5	percent	of	revenue	
on	RDI.		Currently,	9	percent	of	revenue	comes	from	“breakthrough”	innovations,	and	20	percent	of	revenue	
comes from “eco-premium” solutions.  AkzoNobel wants to increase those percentages to more than 15 percent 
and	more	than	30	percent,	respectively.		AkzoNobel	believes	in	“focused,	bolder,	sustainable	innovation.”		Sustain-
ability is not just a slogan, it is critical to “values” based growth.  Sustainability truly is at the core of AkzoNobel’s 
corporate	philosophy,	as	reflected	by	our	desire	to	generate	30	percent	of	revenue	from	eco-premium	solutions	by	
2015.

How have you seen the legal environment change over the last decade?
The principal change is around spending, with an intense focus on cost.  Various traditional management prin-
ciples have been brought to the legal department.  Not that we were not cost-conscious in prior years, but there 
is a greater focus on budgets and more consideration paid to the types of firms we choose and whether the firms 
provide value.  The recession has placed pressure on the bottom line, and people are concentrating on things that 
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had not yet been addressed.  For example, in the past we may have had a docket in a certain court or jurisdiction 
with hundreds of “inactive” cases.  The thought was that those cases could just sit without much of a cost.  In fact, 
there was a cost associated with those dormant cases.  They had to be monitored, and occasionally some work 
had to be done to shepherd them along.  We decided to aggressively get rid of as many of those cases as  
we could, and we’ve succeeded in winnowing those cases down and eliminating those costs. 

What product liability issues do you see on the horizon?
Any company will tell you that it is difficult to predict where new litigation will arise.  We are always watching in every 
direction because you simply cannot predict where the next lawsuit might come from.

What are your law firms doing to work with you in the current economic climate? How have you asked them 
to assist you?
Our law firms are sensitive to the cost pressures we face.  We have been careful to keep the number of firms with 
which we work to a minimum.  This allows us to get the best value from firms we know well, those who know our 
business and our needs.  Our goal is not simply to reduce cost, but to get the greatest value.  This requires us to 
balance our need for value with our need to reduce cost.  There are firms whose rates are half that of other firms, 
but we don’t want what they are selling.  It is an issue of risk.  One firm’s rates may be less, but the risk is greater 
and working with them requires more of my time to ensure matters are being dealt with appropriately.  I would  
rather deal with a few firms I trust.  Initially, using those firms may cost more, but in the long run that investment 
pays off in terms of the ultimate cost of resolving the matter.

How has Thompson Hine helped you to achieve your business goals? 
We use Thompson Hine for transactional work as well as litigation.  On the transactional side, Thompson Hine helps 
AkzoNobel achieve our business goals by providing counseling in the areas of real estate, commercial contracting, 
dealer/distributor	agreements,	labor	and	employment,	and	employee	benefits.		As	we	all	know,	litigation	generally	
interferes with a company’s business goals, but it is a necessary evil in American business.  Our business goal, 
however, is to resolve litigation as inexpensively as possible and minimize the time that our employees must spend 
supporting that litigation.  Thompson Hine has helped us to achieve those goals.  Specifically, Thompson Hine 
assisted AkzoNobel in securing the early dismissal of a number of benzene cases in Ohio, as well as obtaining the 
dismissal of ICI from all of the national vinyl chloride litigation.  Thompson Hine is currently defending a class action 
property diminution case arising from an alleged chemical release at a plant that AkzoNobel formerly owned, as well 
as groundwater contamination cases relating to alleged perchlorate contamination in California.

SHARING	PERSPECTIVES
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FEATURED	WINS

Kip Bollin obtained summary judgment for the defense in Rudisill v. Ford Motor Company, a case that helps  
define the contours of Ohio’s employer intentional tort statute and demonstrates that a “rebuttable presumption” 
is not the death knell for a defendant’s chances on summary judgment.

To	access	and	repair	a	foundry	mold	line	component,	Mr.	Rudisill	had	removed	a	guardrail	around	a	pit	that	 
collects	“hotheads”	(waste	from	the	mold	process).		Sometime	later,	he	was	struck	in	the	head,	fell	into	the	pit,	
and suffered serious injuries.  As in most states, Ohio’s comprehensive workers’ compensation system bars all 
other private causes of action unless the employer “intended” to injure the employee.  Rudisill, however, presents 
an exception to the normal intent requirement:  The plaintiff’s removal of a safety guard gives rise to a rebuttable 
presumption that the employer intended to injure the employee.  

In ruling for Ford, the court found that the statutory presumption itself, once rebutted, has no evidentiary value.  
When	Ford	submitted	evidence	to	rebut	the	presumption	of	intent	to	injure	(including	testimony	from	Mr.	Rudis-
ill	and	his	co-workers,	as	well	as	historical	data	demonstrating	the	accident’s	uniqueness),	the	burden	of	proof	
shifted back to the plaintiff to introduce some evidence of intent to injure, which he could not do.  In the absence 
of evidence of intent to injure, the court held that Ford was entitled to summary judgment. 

Missy Wright, Gary Glass, and Terry Posey secured another favorable ruling on behalf of Ford Motor Company, 
this	time	from	the	Supreme	Court	of	Ohio	on	a	certified	question	of	state	law	from	the	United	States	District	Court	
for the Southern District of Ohio, Western Division.  In Schwering v. TRW Vehicle Safety Systems, the Supreme 
Court	of	Ohio	ruled	that	a	plaintiff	may	not	voluntarily	dismiss	a	claim	without	prejudice	pursuant	to	Ohio	Civ.	R.	
41(A)(1)(a)	when	a	trial	court	declares	a	mistrial	after	the	jury	has	been	impaneled	and	the	trial	has	commenced.

Schwering involves	a	product	liability	action	originally	filed	in	state	court	against	Ford	and	TRW	that	was	later	
refiled in federal court.  Mr. Schwering was riding in a 2001 Ford Explorer Sport driven by his wife when the couple 
was involved in a traffic accident and the vehicle rolled over.  His wife died in the accident, and he sustained inju-
ries.  The case proceeded to trial in state court but resulted in a mistrial when his counsel attempted to introduce 
undisclosed	expert	testimony.		Before	the	second	trial	began,	Mr.	Schwering	filed	notice	with	the	state	court	that	
he	was	voluntarily	dismissing	his	complaint	“without	prejudice”	(i.e.,	without	forfeiting	his	right	to	refile	it	within	one	
year	after	the	date	of	dismissal)	pursuant	to	Ohio	Civil	Rule	41(A)(1)(a).		He	then	filed	a	new	lawsuit	in	federal	court	
asserting the same claims.

Ford	and	TRW	filed	motions	to	dismiss	the	federal	suit,	arguing	that	Ohio	Civil	Rule	41(A)	allows	a	plaintiff	to	
unilaterally dismiss a claim without prejudice only if the notice of dismissal is filed “before the commencement of 
trial.”		Because	Mr.	Schwering’s	dismissal	of	the	state	court	action	was	not	filed	until	after	trial	had	started,	the	 
defendants asserted that it was a dismissal “with prejudice,” meaning that the dismissal acted as a decision on 
the merits of the case in favor of the defendants, which barred the plaintiff from pursuing a new lawsuit against 
them.  Mr. Schwering objected, arguing that the mistrial rendered the first trial a nullity, which permitted him to 
unilaterally dismiss the case without prejudice because trial had not yet “commenced.”  The federal court found 
no Ohio court decisions as to whether the declaration of a mistrial reinstated a plaintiff’s right to voluntarily dismiss 
claims	without	prejudice	pursuant	to	Civ.	R.	41(A)(1)(a)	and	asked	the	state	supreme	court	to	render	a	decision	on	
that question.  
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FEATURED	WINS

The	Supreme	Court	of	Ohio	found	that,	for	purposes	of	Rule	41,	a	civil	trial	commences	when	a	jury	is	impaneled	
and sworn, and that a mistrial does not render the first trial a nullity.  Noting that Ohio courts routinely use evi- 
dentiary rulings from a first trial in a second one, the court ruled that it would be “incongruous to recognize  
evidentiary rulings established during a first trial, while at the same time holding that the first trial never commenced 
for	purposes	of	Civ.	R.	41(A).”		It	also	noted	that	the	“commencement	of	trial”	language	in	Civ.	R.	41(A)(1)(a)	was	
adopted “to prevent a situation in which parties could try and retry their causes indefinitely until the most favorable 
circumstances for submission were finally achieved.”  Lastly, the court found no exception for a mistrial in the rule 
and noted that after trial has commenced, a plaintiff may dismiss without prejudice only by stipulation of all parties 
under	Civ.	R.	41(A)(1)(b)	or	by	order	of	the	trial	court	under	Civ.	R.	41(A)(2).		Adherence	to	these	rules	results	in	the	
“orderly administration of justice” and lets the trial court act as a “gatekeeper” to ensure that dismissal does not 
prejudice the other parties and to determine which conditions to impose to protect the other parties from  
prejudice upon refiling.  
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Our	Product	Liability	lawyers	have	handled	tens	of	thousands	of	cases	throughout	the	United	States	and	abroad	involving	all	facets	of	

product liability law.  We have litigated product liability and major tort matters in a wide range of industries, including admiralty and maritime, 

aerospace, automotive, chemicals, commercial and consumer products, electrical, food equipment, mechanical, medical devices, 

nanotechnology, pharmaceuticals, and plastics.   

Our trial lawyers actively are involved in national product liability organizations and have lectured and written extensively on product liability 

matters.  We act as national and regional product liability counsel for Fortune 500 companies, protecting their interests throughout the 

United	States	and	abroad.		Our	practice	covers	all	aspects	of	product	liability	matters,	from	preventive	counseling	and	alternative	dispute	

resolution through trial and appeals.  

For more information about our practice group and its services, contact:  Elizabeth	B.	Wright	•	Practice	Group	Leader,	

Product Liability Litigation, Elizabeth.Wright@ThompsonHine.com, 216.566.5716	

www.Thompsonhine.com

Established in 1911, Thompson Hine is a business law firm dedicated to providing superior client service. The firm has been 
recognized for ten consecutive years as a top law firm in the country for client service excellence in The BTI Client Service 
A-Team: Survey of Law Firm Client Service Performance. With offices in Atlanta, Cincinnati, Cleveland, Columbus, Dayton,  
New York and Washington, D.C., Thompson Hine serves premier businesses worldwide, including:

Statements in this brochure of pr ior results do not guarantee a similar outcome. 
© 2012 THOMPSON HINE LLP. ALL RIGHTS RESERVED.
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AkzoNobel  Inc. 
American Chemistry  
 Council ,  Inc. 
American Steamship  Company 
Avery Dennison Corporation
Buckeye Power,  Inc.
Central  Gulf  L ines,  Inc. 
Central  Hudson Gas & 
 Electric  Corporation 
CH Energy Group,  Inc.
Chiquita Brands  
 International,  Inc.
Columbus Zoo and  
 Aquarium/Zoombezi  Bay
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 Corporation

The Davey Tree  
 Expert Company
DDR Corp.
Eaton Corporation
Energizer/Eveready
Exxon Mobil  Corporation
Fifth Third Bank
Ford Motor Company
Forest  City  
 Enterprises,  Inc.
Formica Corporation
Goodrich Corporation
The Goodyear Tire  & 
 Rubber Company
The Hartford
Ill inois  Tool Works

Jo-Ann Stores,  Inc.
KeyCorp/KeyBank
LexisNexis
L imited Brands 
The Lubrizol  Corporation 
MeadWestvaco Corporation
Mil acron Inc.
Miss ion Essential  
 Personnel  L L C
Morgan Stanley
Nationwide Mutual 
 Insurance Company
NetJets  Inc. 
Newell  Rubbermaid Inc.
Nordson Corporation
Office  Depot,  Inc.

Parker Hannif in Corporation
PolyOne Corporation
PPG Industries
R+L Carriers,  Inc.
S .C.  Johnson & Son,  Inc.
Shell  Oil  Company
Solvay S .A.
STERIS  Corporation
The Toro Company
Verizon 
WellPoint,  Inc.
Whirlpool Corporation

1.   We will know your business. We make it 
our business to understand your business. We will 
invest our time and resources to develop and maintain 
knowledge of the dynamics that impact both your 
industry and your organization. Understanding your 
business will help us provide better counsel to you. 

2.   We will plan our engagements with you.  
We know that clients differ in their goals, risk tolerance 
and a variety of other factors that must be taken into 
consideration before work can begin on any matter. At 
the beginning of every significant matter, we will work 
with you to develop a plan to meet your strategic goals. 
By agreeing on a plan at the beginning – and adjusting 
it as needed – we will stay focused on what is most 
important to you. 

3.   We will manage your work as if we were 
the client. We will work with you to manage 
your costs. We will staff every matter with the right 
resources, and we will manage the work as if we were 
the client – delivering the highest quality of service on 
time and in the most cost-effective manner. 

4.   We will be available when you need 
us. We recognize that you often need to make swift 
decisions and act quickly. We will be ready to act for 
you when you need us, and we will make ourselves 
available wherever and whenever necessary. 

5.   We will communicate often. Our goal is 
that you will never be surprised about developments 
in anything we are handling. We will provide regular 
updates on the progress of your matters, including 
all significant developments and changes to scope, 
timeline or budget. 

6.   We will provide the highest-quality 
counsel. Above all else, we stand for the highest 
quality. Our lawyers, paralegals and staff take pride in  
the work they do. From the boardroom to the 
courtroom, you can count on Thompson Hine for the 
highest-quality  service. 

1.   We ask you to share your goals. The 
more we know about your goals, the better we can 
manage our services to help you attain them. If your 
goals change as a matter progresses, we ask that you 
tell us, so we can adjust our approach to meet your 
expectations. 

2.   We want to know your preferences for 
working with us. We ask you to tell us your 
preferred methods of communication, invoice and 
billing procedures, and anything else that is important 
to you, so that we can deliver our service the way you 
want it. 

3.   We need your feedback. We want your 
feedback on our performance so that we can continue 
to meet and exceed your expectations. 
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