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Why Not Accept Bitcoin for Goods and Services?

On Feb. 21, the Japanese Bitcoin Exchange Mt. Gox announced it was ceasing operations, leaving investors and
traders wondering what happened to the 750,000 Bitcoins they owned (not to mention the addition 100,000 Bitcoins
Mt. Gox itself controlled). The loss totaled approximately $480 million (at the exchange rate immediately prior to the
collapse). A week later the exchange filed for bankruptcy.

Although other Bitcoin exchanges around the world continue to operate normally, the failure of Mt. Gox has rattled the
Bitcoin world and cast a shadow over the viability, security and practicality of the currency itself. Time will tell whether
the collapse and bankruptcy will have a long-term impact on the use of Bitcoins, or whether other exchanges,
including one to be established by SecondMarket, will ease investor fears. If other exchanges can bring stability to
Bitcoin trading, its use by mainstream businesses will continue to grow.

Given the turmoil and the attention Bitcoin has received, corporate counsel soon may be faced with questions
regarding the legality (and advisability) of dealing in the currency, whether it may be legally accepted as payment for
goods and services, and, if so, what restrictions, considerations or implications are involved. Indeed, if the trend
continues, there may be competitive pressure in the marketplace requiring senior management to consider the
acceptance of this new form of currency. This article is intended to serve as primer to help counsel get off on the right
foot when faced with these questions.

What is Bitcoin?

Simply put, Bitcoin is a private, mathematically based virtual currency untethered to either tangible value or organized
monetary systems. It is not created or regulated by any government or central bank, nor is it backed by the full faith
and credit of any body politic or bank. It has no intrinsic value other than an expectation that once someone
possesses Bitcoins, they will be accepted by someone else as payment for goods and services.
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Since it emerged from obscure beginnings in 2009, it has entered if not the mainstream of national and international
commerce, certainly a beachhead in those realms. Today as many as 10,000 companies, including mainstays of
commerce such as Howard Johnson, Domino’s Pizza, Best Sleep Centre, Overstock.com, Las Vegas casinos and the
NBA’s Sacramento Kings have begun to accept Bitcoin as a legitimate form of payment. Because Bitcoin is rapidly
becoming a medium of exchange, a store of value and a unit of account, it is money in the same sense as the U.S.
dollar.

Background

Bitcoins are a creature of the electronic age. The search for a digital, “cyber” currency began not long after the
emergence of scalable electronic commerce. While payment systems tied to traditional currencies like PayPal and
Google Checkout followed shortly thereafter, markets waited for an authentic cybercurrency. The emergence and
growing recognition of Bitcoin as a real, recognized and wholly “cyber” currency has taken the search from the
hypothetical to the actual.

The technical and mathematical aspects of Bitcoin creation and use are beyond the scope of this article, but some
basic principles should be noted. Bitcoins exist only in cyberspace, stored in Bitcoin “wallets,” and do not exist in
paper, metal or other tangible form. The total amount of Bitcoins ever intended for circulation is theoretically finite at
21 million. At the current rate of Bitcoin creation, that limit will not be reached until well into the next century. Further,
each Bitcoin is divisible to the eighth decimal place, which effectively extends the actual number of potential Bitcoins
eightfold, and many in the Bitcoin industry speculate that the actual limits of Bitcoin will never be reached. This
divisibility characteristic gives Bitcoin the potential for widespread use in mainstream commerce—both bricks-and-
mortar and electronic—involving both expensive and inexpensive goods and services. As of March 3, there were
approximately 12.4 million Bitcoins in circulation with an estimated value of $8.2 billion.

In what is both a seeming paradox and the genius of the Bitcoin environment, transaction authentication is distributed
throughout the Bitcoin community, and the community’s collective participation in authenticating transactions creates
an inherent check on fraud. Bitcoins are created, or “come into existence,” when individuals or groups, called “miners,”
compete to solve a complex mathematical problem that exists as a part of the Bitcoin public ledger, which is used for
Bitcoin tracking, trading and use. When the current mathematical problem has been solved, the successful miner is
awarded a certain amount of Bitcoins that then “come into existence,” thereby increasing the total amount in
circulation. This is the only current means by which the supply of Bitcoins can increase, removing the inflationary
threat of a currency untethered to any government or bank. There are electronic protocols in place that provide built-
in checks against fraudulent transactions and counterfeit Bitcoins, and provide for the recording of Bitcoin transfers
and the monitoring of Bitcoin flow.

Legality

The threshold question for corporate counsel is: Are Bitcoins legal and can my business accept them as payment for
goods and services? The answer is yes. Conceptually there is nothing in the law that prohibits a vendor from
accepting any legal form of consideration as payment for goods and services, and there is nothing inherently illegal
about Bitcoins. Indeed, one federal district court has held that Bitcoin “can be used as money” because it possesses
attributes of a “currency or form of money.” SEC v. Trendon T. Shavers and Bitcoin Savings and Trust (Case No. 4:13-
CV-416) (E.D. Tex. 2013).

Although Bitcoins are not issued by a central bank, financial regulators are taking notice of their growth and impact on
the economy. The only formal federal regulatory guidance to date has been issued by the U.S. Treasury’s Financial
Crimes Enforcement Network (FinCEN). FinCEN guidance indicates that persons who exchange or administer the
transmission, purchase or sale of virtual currency, including Bitcoin, are considered “money transmitters” (a type of
“money services business” regulated under the Bank Secrecy Act) under its regulations and are likely subject to the
Bank Secrecy Act’s requirements, including the requirements to register with FinCEN as a money transfer business



and to comply with record-keeping and other obligations.

Since issuing the guidance, FinCEN has sent “industry outreach” letters to Bitcoin businesses notifying them of the
registration requirement and warning of potential anti-money-laundering (AML) concerns in connection with the
operation of Bitcoin businesses. The Bitcoin Foundation, a nonprofit group advocating for the Bitcoin industry, said
that FinCEN’s de facto recognition of Bitcoin as a legitimate currency is a “positive first step toward regulatory
acceptance.”

What does this mean for businesses that accept Bitcoins? The bright line that seems to be emerging is whether an
organization or individual may be deemed a money transmitter. If an organization falls on the money transmitter side
of the line, it will be regulated as such by federal, state and in some cases even local agencies, including the
obligation to register and become licensed. If an organization falls on the other side of the line, of course, no such
regulation, registration and licensing are required.

 So how does a business know if it would be considered a money transmitter? A money transmitter engages in the
business of transferring funds. FinCEN has said, “A person that creates units of convertible virtual currency and sells
those units to another person for real currency or its equivalent is engaged in transmission to another location and is a
money transmitter.” Conversely, the regulator has made clear that Bitcoin users engaged solely for their own
purposes and companies purchasing and selling Bitcoins as an investment exclusively for the company’s benefit are
not money transmitters. Presumably, this latter group would include businesses that merely accept payment for
goods and services in Bitcoin and then, for their own purposes, exchange the Bitcoins for traditional currencies
(absent some intent to evade or circumvent money transmitter regulation, e.g., engaging in sham sales).

In addition to FinCEN, the Internal Revenue Service, European Central Bank, New York Department of Financial
Services and California Department of Business Oversight have all signaled that they are considering issuing
guidance or regulations regarding virtual currency. The IRS has agreed to research cost-efficient ways to provide
taxpayers with information on the tax reporting requirements for Bitcoin and lesser known cybercurrencies such as
Ripple monetary system, Litecoin and Dogecoin. The New York Department of Financial Services is reviewing the
potential and practicality of issuing special purpose “BitLicenses” to Bitcoin and other virtual currency companies.

Anonymity, Valuation and Anti-Money-Laundering Considerations

Bitcoin protocols allow for its anonymous use. It cannot be denied that this anonymous feature has led to the
currency’s use for drug trafficking, money laundering and other illicit and illegal activities. However, Bitcoin’s
anonymous nature does not make it inherently illegal, just as it is not inherently illegal to carry bundles of $100 bills. If
you think about it, traditional currencies such as dollar bills have always been inherently anonymous. Bitcoin merely
takes that anonymity into the digital age. It is not the anonymity of Bitcoin that is illegal; rather, it is how Bitcoins are
used that may be illegal or questionable.

In light of the anonymous feature of Bitcoin use, counsel for businesses considering accepting payment in Bitcoin
must be sensitive to applicable AML requirements. Special protocols and procedures may have to be put in place to
insure full compliance with AML regulations. The degree to which AML issues are a concern may turn on the type of
business conducted and the value and nature of the goods and services being sold. A retail business that would not
think twice about accepting payment in hard currency, which is obviously anonymous, may be more inclined to accept
payment in an equally anonymous cybercurrency. Other businesses may have more complex AML considerations.

On the other hand, Bitcoin has been billed by some as an ultra-secure currency. The nature of a Bitcoin transaction
requires that it be secure and not susceptible to transactional fraud. Bitcoin protocols provide users and the
merchants accepting Bitcoins with strong protection against identity theft and fraudulent chargebacks. In that sense,
almost counterintuitively, Bitcoin acceptance may serve to lessen, if not eliminate, the problem of security breaches
and identity theft that has plagued retail and online businesses whose business models include large volumes of
credit card sales.



This is not to say Bitcoin use eliminates data security issues. If a company decides to accept and use Bitcoin as a
form of payment, corporate information technology and data security departments should be prepared to spot, protect
against and resolve data security issues. However, Bitcoin use does eliminate the necessity to compile and store
sensitive credit card information and related data from customers.

A more real and practical problem facing businesses considering accepting payment in Bitcoin is the issue of
valuation and conversion to traditional currencies. The finite number of Bitcoins in circulation gives them value in the
sense that any commodity that is scarce has value. There are electronic exchanges in which Bitcoins can be bought
and sold for traditional currencies, but valuations have been historically volatile and erratic, making Bitcoin trading
speculative.

The recent collapse of Mt. Gox underscores the tenuous nature of Bitcoin trading, hedging and conversion into
traditional currencies. Without an active and robust market where rational valuations against traditional currencies can
be established, and maintained and where trading based on those valuations can occur, the acceptance by
mainstream businesses may be slowed. However once Bitcoin exchanges and markets mature and become more
stable an efficient, the valuation, hedging and trading of Bitcoins, while complex, can be managed by corporate
treasury department personnel in ways not unlike those in which traditional currencies are hedged and managed.

The recent announcement by SecondMarket that it will organize and maintain a Bitcoin market alongside the
established exchanges that have continued to operate through the Mt. Gox failure, demonstrates the willingness of
some to work towards an efficient mechanism for Bitcoin exchange and valuation. As those exchanges continue to
stabilize, the attractiveness of Bitcoin use will continue to grow among mainstream businesses, particularly those with
extensive Internet retail sales.

The Bottom Line

 Bitcoin use is expanding, not contracting, and not even the collapse of Mt. Gox can impede its continuing acceptance
and use. Counsel should now be considering proactive steps to set up procedures, protocols, systems and controls to
prepare for the inevitable question from senior management: Can we accept Bitcoins as payment for our products
and services?
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