
Insurance is a valuable resource 
and should be managed wisely. 
Many companies have been saved 
from the brink of financial ruin due 
to their insurance resources. Al-
though routine claims can often be 
handled with in-house resources, 
more complex insurance issues often 
land on the desks of busy in-house 
lawyers. This article will address cir-
cumstances in which in-house coun-
sel may wish to consult with outside 
insurance coverage counsel.

INSURANCE COVERAGE IS 
NOT INTUITIVE

Although an insurance policy is a 
contract, it is a very special type of 
contract. Insurance policies are con-
tracts of adhesion written on stan-
dard forms using both very general 
and somewhat obscure terms such 
as “occurrence,” “claim,” “bodily 
injury” and “property damage.” In-
surance claims are not intuitive and 
often produce confounding results. 
For example, although some courts 
have ordered insurers to pay for en-
vironmental response costs from 
historical manufacturing operations 
under decades-old policies, other 
courts allow insurers to avoid paying 
plainly covered claims based on fail-
ure to give prompt notice or other 
technical reasons.

To make matters more confusing, 

courts routinely reach contradictory 
results on the meaning and scope of 
identical form policy language ap-
plied to identical fact patterns. As a 
far from exhaustive list, courts differ 
on whether:

• Negligently performed construc-
tion is an “occurrence” and thus po-
tentially covered under a commercial 
general liability policy.

• The “sudden and accidental” pol-
lution exclusion applies to claims re-
sulting from the unintentional release 
of pollutants over a period of time.

• The “absolute” pollution exclu-
sion precludes claims not involving 
environmental pollution.

• An insurer must show it was 
prejudiced in order to deny a claim 
based on the policy condition that 
the insured must give notice “as 
soon as practicable.”

• Punitive damages not excluded 
by the policy language are insurable 
as a matter of public policy.

THE LUCK OF THE DRAW
If the obscurity of policy terms and 

the divergence of court opinions in-
terpreting policy language were not 
enough, the simple fact is that the 
resolution of an insured’s claim may 
largely depend on the “luck of the 
draw” regarding the claims profes-
sional assigned to the claim. Insur-
ers employ claims professionals with 

widely differing levels of experi-
ence, and some take a more liberal 
approach to coverage than others. 
Some claims professionals are easy to 
deal with, while others are confronta-
tional. Some make prompt decisions, 
while others procrastinate.

Although it may not seem fair that 
the resolution of the claim should be 
affected by the claims professional, 
there are some related factors that 
should be kept in mind. Many claims 
professionals are asked to handle a 
very large number of claims. In order 
to resolve claims, the adjuster will 
need to have certain information 
in the file, which varies depending 
on the nature of the claim. Business 
interruption claims, as one example, 
can be particularly complex. Even 
sophisticated insureds will some-
times effectively delay payment of 
their own claims by failing to under-
stand what information is needed. 
Coverage counsel can often help 
bridge the gap with a seemingly dif-
ficult claims professional.

WHEN SHOULD YOU CON-
SULT WITH COVERAGE 
COUNSEL?

The decision on when in-house 
counsel should consult with cover-
age counsel depends on many factors. 
Some in-house lawyers have consid-
erable coverage experience and will 
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have no need, or only an infrequent 
need, to engage an outside expert. 
That said, and unless in-house coun-
sel is an insurance expert, there are 
certain types of claims for which ob-
taining outside assistance is probably a 
good idea:

• If there is a “bet the company” 
liability claim. It is of paramount im-
portance to take steps to make sure 
that all potentially responsive insur-
ance coverage at primary and excess 
levels, and sometimes across multiple 
policy periods, is available. This will 
require putting the carriers promptly 
on notice, monitoring the selection 
of defense counsel and making sure 
the insurers understand the serious-
ness of the situation. In such cases, it 
is always a good idea to have someone 
independent from the carrier moni-
toring the situation.

• If there is an environmental claim, 
particularly a “long-tail” claim. If a 
company receives notice of a claim in-
volving alleged pollution or contami-
nation, coverage counsel should prob-
ably be involved immediately. Such 
claims may start with a regulatory 
demand from the U.S. Environmental 
Protection Agency or a state regula-
tor, or a demand letter or suit from a 
neighboring property owner. If there is 
a long-tail exposure, such as at a closed 
plant site or a site where operations go 
back many years, it may be possible to 
obtain coverage under policies pur-
chased decades ago. Depending on ap-
plicable state law, coverage may also 
be available under more recent gen-
eral liability and excess policies—even 
if they contain a pollution exclusion. 
Modern environmental liability poli-
cies may also provide coverage.

• If there is a bodily injury or 
wrongful death claim involving long-
term exposure to a substance such as 
asbestos or a pharmaceutical. Such 
claims may involve multiple claimants 

or the possibility of additional claim-
ants, which increases the risk.

• If there is a construction defect 
claim. Construction defect claims, 
particularly regarding commercial and 
multifamily structures, often involve 
high levels of exposure. A growing 
number of courts (but not all) are find-
ing coverage for construction defect 
claims under commercial general li-
ability policies.

• If there is a business interruption 
claim. Business interruption claims are 
almost always complex and may fail 
if they are not properly documented, 
even if the loss is very real.

• If there is a professional liabil-
ity claim. Professional liability claims 
against doctors, architects, engineers 
and lawyers are serious matters that 
need to be handled appropriately.

• If there are directors and officers 
claims. Directors and officers are fac-
ing increased exposure from lawsuits 
brought by shareholders. Particularly 
in the past several years, directors and 
officers of failed companies have been 
sued by bankruptcy trustees on various 
theories of liability. These are serious 
claims for which carriers often raise 
coverage issues.

• Any significant claim for which 
coverage is denied. In such an in-
stance, the carrier has literally thrown 
down the gauntlet, and the insured’s 
choice is to accept the denial or con-
test it. It is never a good idea simply 
to “take the insurer’s word for it” and 
accept a denial. Remember that the 
defense costs alone for a significant li-
ability claim can amount to hundreds 
of thousands of dollars or more.

• Any significant claim for which 
the insurer has provided a reservation 
of rights or asked for a non-waiver 
agreement, particularly if it appears 
the facts regarding the liability claim 
overlap with the coverage issue. As 
an example, the underlying claim may 

include alleging negligence in one 
count and willful misconduct in an-
other. Under such circumstances, the 
carrier may reserve rights based upon 
the exclusion for damages “expected 
or intended” by the insured. It is im-
portant for the insured to take steps 
to make sure the insurer does not use 
the defense of the liability claim to de-
velop its coverage position. This may 
involve demanding that the insurer 
institute separate claims reporting 
channels or other measures that can 
best be addressed by coverage counsel.

THE BOTTOM LINE
Insurance recovery may liter-

ally make the difference between a 
company’s survival and bankruptcy. 
Although routine claims can often 
be handled with in-house resources, 
in-house counsel should consider 
involving outside expertise for high-
risk and complicated claims. Involv-
ing coverage counsel does not mean 
a matter is necessarily headed toward 
litigation; on the contrary, coverage 
counsel can often facilitate providing 
information or taking other steps to 
assist in getting claims paid without 
going to court. If litigation is unavoid-
able, however, coverage counsel can 
make sure that the claim is properly 
documented and that the insurer will 
not be able to rely on technicalities. 
Involving coverage counsel as soon 
as the need is clear will usually help 
achieve the best possible outcome.
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