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Get It Done: Closing M&A Deals in an Uncertain Market 
By Tony Kuhel and Brendan J. McCarthy 

Once you have negotiated the terms of the deal and signed the definitive 
agreement, all eyes turn toward closing. However, certainty of closing is 
established in the definitive agreement, and it is prudent to minimize the 
impact that events following execution of the agreement may have on 
closing. After all, a buyer might find a better deal from another seller; a 
seller may be able to get a better price from another buyer. A purchase 
agreement should be negotiated with closing conditions (and 
corresponding termination rights) that balance certainty of closing with 
the need for an out if fundamental aspects of the deal deteriorate. 

Bringing Down the Representations from Signing to Closing 

The buyer can ensure that the fundamental aspects of the signed deal 
remain unchanged by requiring the seller to deliver a certificate bringing 
down to the closing the representations the seller made at signing. 
Understandably, the seller does not want the buyer to walk away simply 
because a representation may not be true and correct in some 
immaterial respect. There generally are two methods for the seller to 
limit the buyer’s ability to walk. 

First, the bring-down can be made subject to a materiality standard (i.e., 
the representations must be true and correct in all material respects at 
closing) or even a “material adverse effect” (MAE) standard (i.e., the 
representations are true and correct except where the failure to be true 
and correct would not have a MAE). The buyer may view this type of 
qualification as problematic because it will lead to a double materiality 
qualification of some representations, but can balance this either by 
requiring that materiality be read out of the representations for 
purposes of the bring-down or by requiring that representations already 
qualified by materiality be true and correct in all respects. The buyer  
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may wish to carve out certain fundamental representations 
and require that they be true and correct in all respects. 

Second, the bring-down can be limited by requiring that 
representations that specify a date need only be true as of 
that date (i.e., they are not brought down). The savvy seller 
will qualify a number of representations as of the purchase 
agreement date. Doing so ensures the representations will 
always be tied to the purchase agreement date and not be 
brought down at closing. The knowledgeable buyer will 
identify these qualifications and revise them to be “as of the 
date hereof,” in which case the representations will be 
brought down since the “date hereof” will be translated to 
the date of the certificate the seller delivers. 

Performance of Covenants 

Setting a performance standard for pre-closing covenants is 
another way the parties can negotiate the tension between 
certainty of closing and the ability to walk. Typically, a 
closing condition based on the performance of pre-closing 
covenants is subject to a materiality qualification. However, 
a sophisticated party may require that critical covenants be 
performed in all respects before the closing. An example of 
this is a covenant requiring that letters of credit related to 
purchase orders be backed up or replaced prior to the 
closing. The decision as to which pre-closing covenants are 
critical depends on the deal, but the parties should be aware 
of the performance of these covenants as they negotiate 
closing conditions. 

Updating Disclosure Schedules 

A pre-closing covenant that is often heavily negotiated is the 
seller’s ability to update the disclosure schedules prior to 
closing and the impact those updates have on termination 
and indemnification rights. Not insignificantly, disclosure 
schedule updates can affect the bring-down of 
representations at closing. Of course, a distinction exists 
between schedule updates that correct representations 
made at signing and those that simply add disclosures 
related to matters that arose between signing and closing. 
The seller will prefer that updates be related to both and 
that the buyer be precluded from bringing indemnification 
claims after inaccuracies in the representations are cured or 
terminating the agreement. The buyer, on the other hand, 
will want updates to only address matters occurring 

between signing and closing and will not want updates to 
affect indemnification or termination rights. There are many 
ways to resolve this tension, and the parties must be willing 
to be creative to arrive at an outcome that is fair under the 
circumstances.  

 

Line Item Outs 

The parties can negotiate for specific outs, but these often 
will be resisted. For example, the buyer may seek to have 
due diligence, board approval or financing outs. A due 
diligence out allows the buyer to walk if something arises in 
due diligence after the deal is signed. If the buyer enters into 
a purchase agreement but still requires board approval for 
the deal, it may then seek an out if the board does not 
approve the transaction. A financing out allows the buyer to 
walk away if financing does not come through. From the 
seller’s perspective, due diligence and board outs should be 
avoided at all costs since they essentially create an option 
contract for the buyer. Incorporating a financing out is more 
common, especially with private equity buyers, but usually 
introduces the concept of a reverse breakup fee in the event 
the buyer cannot satisfy the financing contingency under 
certain circumstances. These are just a few examples of line 
item outs. The parties must be aware of the effect they can 
have on certainty of closing because they may position a 
party with significant leverage when it comes time for 
closing. 

Third Party Hold-Ups 

Closing conditions may also contemplate third party 
deliverables, giving a third party the power to block the 
closing. These may be essential to the deal, such as 
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government approvals, key customer consents or landlord 
consents, in which case the parties may have to live with 
uncertainty. However, in some cases, a third party’s ability 
to hold up a deal can be mitigated, thereby enhancing 
certainty of closing. For example, employment, 
noncompetition and consulting agreements may all be 
delivered in connection with the signing of the purchase 
agreement, yet only be effective upon closing.  

Conclusion 

In this uncertain market, both buyers and sellers are 
increasingly interested in the potential impact that closing 
conditions can have on the closing of their transaction. 
Negotiating appropriate closing conditions and termination 
rights can enhance certainty of closing while preserving the 
ability to walk away under appropriate circumstances. 

To learn more about the details of closing M&A deals, 
contact Tony Kuhel or Brendan J. McCarthy. 
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Understanding the Rules of the Game: Baseball Arbitration in Working Capital Disputes 
By John D. Cottingham and William M. Henry

M&A transaction agreements often contemplate a post-
closing “true-up” payment between the parties to account 
for the difference between the target company’s actual 
closing working capital and its estimated pre-closing working 
capital that was assumed in the negotiation of the purchase 
price. After the closing, the buyer and seller often invest 
significant time and effort into calculating post-closing 
working capital, since the final outcome can have a 
significant financial effect on each party. If the parties are 
unable to agree on the final calculation of the closing 
working capital, most transaction agreements include a 
provision that requires the dispute to be submitted to an 
accounting firm that is empowered by the transaction 
agreement to act as an arbitrator who then makes the final, 
binding determination of the amount of the closing working 
capital. The instructions to the auditor in the transaction 
agreement for resolving such disputes are generally not 
heavily negotiated, and as a result drafters often default to 
giving the arbitrator open-ended authority to determine the 
correct amount of closing working capital. One alternative 
that can serve to minimize post-closing disputes is to require 
the arbitrator to select either the buyer’s or the seller’s 
calculation of closing working capital – often referred to as 
“baseball” arbitration. 

Traditional Arbitration 

A transaction agreement that provides for traditional 
arbitration offers the arbitrator the freedom to make its own 
determination of closing working capital, often subject to 
the limitation that the amount be between the amounts 
calculated by the buyer and seller. In addition, the 
transaction agreement typically provides that the 
arbitrator’s costs in traditional arbitration are either split 
50/50 between the parties or in a manner proportionate to 
the proximity of the arbitrator’s decision to the calculations 
submitted by the buyer and seller. For example, if the buyer 
submits to the arbitrator a working capital calculation of $1 
million and the seller submits a calculation of $5 million, and 
the arbitrator determines the working capital amount to be 
$4 million, the buyer would pay 75 percent of the 
arbitrator’s fees  ($4 million representing 75 percent of the 
difference between $1 million and $5 million), and the seller 

would pay 25 percent. Depending on the size of the working 
capital dispute, these expenses can be substantial, ranging 
anywhere from $25,000 to more than $100,000, subject to 
the complexity of the arbitration and the arbitrator’s fees 
incurred in connection with conducting the arbitration. 

Baseball Arbitration 

In baseball arbitration (also called “win/lose” arbitration, 
among other similar terms), the arbitrator has far less 
discretion to determine the closing working capital. The 
arbitrator is required to choose either the buyer’s or the 
seller’s calculation and is not free to choose or make any 
other calculation. In the example above, under baseball 
arbitration rules, an arbitrator would be bound to choose 
either the buyer’s position ($1 million) or the seller’s 
position ($5 million). The arbitrator’s costs follow suit: If the 

In baseball arbitration (also called 
“win/lose” arbitration, among other 
similar terms), the arbitrator has far less 
discretion to determine the closing 
working capital. The arbitrator is required 
to choose either the buyer’s or the seller’s 
calculation and is not free to choose or 
make any other calculation. 
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arbitrator chooses the buyer’s position, the seller pays 100 
percent of the costs; if the arbitrator chooses the seller’s 
position, the buyer must pay 100 percent of the costs. 

Incentives in Arbitration 

All things being equal, the use of traditional arbitration in a 
working capital dispute is considered more seller-friendly 
and baseball arbitration more buyer-friendly. This difference 
in preference is because sellers often prefer traditional 
arbitration since it opens the possibility of “splitting the 
difference.” Even if the seller knows $5 million is an 
unreasonable figure, he or she might submit it to an 
arbitrator, hoping that the arbitrator picks a figure that is at 
least marginally higher (if not much higher) than $1 million. 
Indeed, traditional arbitration can incentivize a seller to 
provide an initial calculation of working capital that is as high 
as the seller can (credibly) defend. 

By contrast, choosing baseball arbitration is, in our 
experience, much more likely to compel reasonableness 
between the buyer and seller with regard to their respective 
calculations. Both have less of an incentive to make an 
unreasonable calculation because doing so makes it less 
likely that the arbitrator will choose their position and 
because they face the possibility that the losing party will 
have to pay the arbitrator’s fees.  

 

Avoiding Arbitration 

Perhaps more importantly, because neither the buyer nor 
the seller can be fully sure of an arbitrator’s final decision – 
no matter how unreasonable their own or the other party’s 
calculation may seem – the mere existence of the concept of 
baseball arbitration in a transaction agreement can serve as 
a disincentive to allowing a working capital dispute to go to 
arbitration in the first place. Because this uncertainty is 
shared between the buyer and seller, they are more likely to 
seek common ground and settle before arbitration becomes 
necessary.  

While baseball arbitration is becoming an increasingly 
common and popular alternative for working capital dispute 
mechanisms in transaction agreements, it is nonetheless 
important to understand the incentives underlying its 
importance. Whether or not traditional arbitration has been 
your historically preferred mechanism of choice, considering 
“playing baseball” may be well worth your while. 

For more information, please contact John D. Cottingham or 
William M. Henry. 
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Corporate group lawyers Thomas A. Aldrich, Frank D. Chaiken and David J. Willbrand  
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Intellectual Property 

Patent Decision Analysis: “Should We Patent?” 
By Beverly Lyman, Ph.D.

It is challenging at best to ensure the most bang for your 
buck when protecting your commercial technology with 
patents. The nuanced and expensive patent process is 
exacerbated by recent U.S. patent law changes, Supreme 
Court decisions altering the patent landscape and patent fee 
increases. Deciding whether to file a patent application, then 
where and how to file, is daunting to any business. 

Even with these hurdles, patents remain an important 
business tool for licensing, competitive sophistication and 
credibility in most markets. Most businesses have patents: 
software to systems, green energy to energy drinks, diodes 
to drugs.  

A review of the flowchart below, which addresses whether 
or not to patent, is a first step to sort priorities and make 
sound business decisions. (Future installments will address 
if, how, where, when, what and why to patent.)   

Each business must determine if a patent would offer it a 
business benefit. A simple yes or no to the following 
questions can align objectives. Would a patent provide an 
edge among competitors? Would it prevent others from 
entering your territory? Would it establish your product in a 
new market? If you cannot discern even a potential benefit, 
you may not want to proceed.  

If you do decide to proceed, assess your invention. Is it a 
new product (aka device, apparatus, compound or 
composition)? Is it a new method (aka process, system or 
use)? Then assess if your invention in the market would be 
easy for your competitors to copy or to improve upon. If it is 
easy to copy or improve upon, consider filing a patent 
application to protect it. If it is not easy to copy or improve 
upon, consider pursuing a non-patent route of protection, 
e.g., trade secret or copyright.  

Determine if your invention is likely to be patentable over 
the current state of the art. Your analysis can be perfunctory 
or comprehensive, depending on your budget, competitor 
knowledge and zeal to patent. You can, but are not required 

to, search the art. If you search, you can perform a high-level 
landscape search or an in-depth portfolio search.  

The following chart provides a path for these assessments:  

 

The suggested actions of the flow chart will guide your 
business decision priorities.  The actions are not set in stone 
because situations vary, but they do provide a framework 
and starting point to answer the “should we patent” 
question.   

For more information on patents, contact Beverly Lyman, 
Ph.D.

SHOULD OUR BUSINESS PATENT AN INVENTION? 

WOULD A PATENT 
OFFER BUSINESS BENEFITS? 

DOES THE PROJECT DISCLOSE AN 
INVENTIVE FEATURE? 

CONDUCT PATENTABILITY 
ANALYSIS 

IS THE INVENTION 
NOVEL? 

STOP 

STOP OR ASSESS DESIRE FOR IP – BUILD 
PORTFOLIO?  ESTABLISH  

PRIOR ART AGAINST OTHERS? 

EVALUATE PATENT  
COSTS VS. TRADE  

SECRET VALUE 

IS THE INVENTION  
OBVIOUS? 

IS THE INVENTION  
EASY TO REVERSE  

ENGINEER? FILE PATENT 
APPLICATION WITH 
NON-PUBLICATION 

REQUEST 

RETAIN AS TRADE 
SECRET, BUT BE 

AWARE OF 
INFRINGEMENT IF 

COMPETITOR OBTAINS 
PATENT 

IS THE INVENTION EASY TO 
DESIGN AROUND? 

IS THE INVENTION A  
BUSINESS METHOD 

PATENT 
ONLY IN U.S. 

CONDUCT 
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YES 

NO 
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NO 

NO 

NO 

NO 

NO 

NO YES 

YES 

YES 
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Benefit Plan Liability 

Pension Derisking – Something to Consider 
By Karen D. Youngstrom

 

For more than a decade, the world of retirement plan design 
has seen an accelerating trend away from traditional defined 
benefit pension arrangements to defined contribution plans 
with all the bells and whistles. On the one hand, defined 
benefit pension plans, reflecting a long-term outlook 
designed to provide lifetime income, are subject to largely 
unpredictable funding volatility and ever-tightening 
regulatory controls. At the same time, such arrangements 
are not perceived as valuable by younger, mobile members 
of the workforce, who are said to not understand or 
appreciate their value. On the other hand, defined 
contribution plans are, by their nature, always fully funded, 
provide each participant with a very tangible individual 
account and are “portable” as individuals move from one 
position to another. These considerations have led to 
pension plan freezes or closures, often coupled with defined 
contribution enhancements, becoming more the rule than 
the exception. Although this trend represents a major 
transfer in retirement plan financial risk from the defined 
benefit plan sponsor to the individual savings plan 
participant, untenable levels of risk still remain for sponsors 
of defined benefit plans. 

With steep market declines in 2008 impacting defined 
benefit plan assets and declining interest rates escalating 
pension liabilities, coupled with the more stringent funding 
requirements of the Pension Protection Act of 2006, changes 
in accounting rules and other legislative tinkering, the plan 

sponsor’s situation has continued to worsen, accelerating 
the desire to reduce defined benefit plan exposure. Because 
plan termination generally requires full funding of all 
liabilities, those plan sponsors seeking to “get out of the 
pension business” through plan termination have found 
their companies further than ever from the desired goal. As 
a result, driven by concerns focused more on mitigating risk 
than pure cost savings, derisking techniques have grown in 
importance and are being implemented at a rapid pace. 

Pension derisking involves reducing the level of risk 
associated with defined benefit plans arising primarily from 
volatility, whether it be due to underfunding or changes in 
underlying assumptions used to determine liability. While 
full plan termination is the ultimate way to eliminate this 
risk, other strategies are available where this is not possible. 
Those that have gained some traction, particularly following 
the publicity surrounding their recent use by Verizon and 
General Motors, include: 

• Offering lump sum settlements to former 
employees who have not yet started receiving their 
pension payments. 

• Annuitizing payments currently being made to 
retirees through purchase of an annuity contract 
from an insurance company, which is then fully 
responsible for future payments. 

• Liability-driven investment strategies (LDI), which 
match up plan assets with pension liabilities. 

A few comments can be made about each of these options 
that may be helpful in assessing their suitability for a 
particular company: 

• Lump sum windows. A lump sum settlement offer 
typically is made to a specified group of deferred 
vested former employees; the offer is held open for 
a limited period only. Practical steps, which are of 
some consequence, include locating such 
individuals and effectively communicating to each 
the details of the available lump sum election. 
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Necessary information includes appropriate 
disclosures relating to other available options, the 
relative value of each and the basis on which the 
lump sum amount is determined. This is perhaps 
the most common strategy currently in use, having 
an acceptance rate that is not entirely predictable 
but often as high as 70 percent. Participants 
generally may choose a tax-free rollover of a lump 
sum settlement; in any event, they will no longer be 
a liability of the plan for PBGC or funding purposes. 
In considering a lump sum window, consideration 
must be given to funding requirements and how 
these can be satisfied. 
Antiselection risk must be 
weighed, as well as whether 
implementation while 
interest rates are at historic 
lows makes sense. A further 
drawback to this approach 
arises if the lump sum 
settlement program could 
trigger settlement accounting 
(resulting from immediate 
recognition of a portion of 
unrealized losses or gains 
when liabilities are settled), 
impacting financial statement 
reporting. This concern may 
be addressed in designing the 
scope of the window.  

• Annuitization. Annuitization 
involves the purchase of annuities from an 
insurance company. When annuitizing pensions 
already in pay status, issues relating to locating 
individuals, benefit calculations and communication 
are minimized. Moreover, pensioners experience no 
disruption, and all future administrative activity is 
necessarily assumed by the insurance company. As 
in the case of the lump sum strategy, because 
liabilities are removed from the plan, PBGC 
insurance ends and these benefits will no longer be 
a liability of the plan for PBGC premium or any 
other purpose. All of this comes at a cost, of course, 
as annuity purchase rates may well be higher than 
permitted cash-out rates. Also introduced is an 
element of fiduciary risk associated with the 

selection of the annuity provider and structuring of 
the contract, requiring careful attention to ERISA 
fiduciary risk management.  

• LDI. Liability-driven investment strategies do not 
settle liabilities, but serve to reduce volatility. This 
alternative avoids settlement accounting issues and 
the need for immediate funding of settlements. 
However, PBGC, administrative and regulatory 
burdens continue. 

Conclusion 

Implementation of a derisking program, 
particularly one involving a lump sum 
window or annuitization, requires careful 
analysis by plan actuarial and legal advisers. 
Legal issues are presented on both the 
corporate and plan compliance sides. It is 
critical that any lump sum window or 
annuitization be structured as a “settlor” 
function, reflected in appropriate corporate 
actions and formal plan amendments. This 
limits ERISA fiduciary risk to implementation 
activities, including selection of any annuity 
provider. In this regard, of course, 
appropriate independent experts or 
fiduciaries can be engaged to assist. Legal 
review of the overall communication 
program, including details of disclosure 
material and election forms, is also critical in 
assuring satisfactory results. No less 

important is the role of the plan’s investment managers to 
generate necessary liquidity. Except in the case of LDI, each 
strategy involves appropriate plan amendments, which 
under current law cannot be made unless the plan is 
adequately funded or the plan sponsor is prepared to 
provide such additional funding as is required in connection 
with implementation. With today’s access to inexpensive 
capital, this represents an option to be considered for 
corporate financing. A plan sponsor may well prefer to 
reflect long-term debt on its books than to face the 
continued volatility associated with defined benefit 
obligations. 

For more information about derisking programs, please 
contact Karen D. Youngstrom.

  

Implementation of a 
derisking program, 
particularly one 
involving a lump sum 
window or 
annuitization, requires 
careful analysis by plan 
actuarial and legal 
advisers. 
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Private Companies 

Year-End Considerations and Planning for Closely Held Businesses 
By David R. Valz 

 

The end of any calendar or tax year naturally causes one to 
reflect upon initial targets and aspirations for such year, 
accomplishments during the year and aspirations for the 
coming year. As owners of closely held businesses turn their 
focus to financial performance, budgets, and new targets 
and projections, they also should think about tax planning, 
corporate records and relationships, succession planning, 
and gift and estate tax planning. By its nature, this article 
merely raises topics for review and consideration; you are 
urged to contact your professional adviser for details, 
discussion and review. 

Income tax planning and review. 2013 began with the 
passage of the American Taxpayer Relief Act (2013 Act), 
which dramatically impacted certain income, estate, gift and 
generation-skipping transfer tax provisions. Businesses 
should review and consider, in concert with advisers, any 
income tax planning that may be accomplished as the end of 
the year looms and visibility as to year-end financial 
performance improves. Obvious candidates are the 
acceleration of expenses and the deferral, under certain 
circumstances, of income. Year-end is a good time to 
undertake a careful analysis of the payment of bonuses 
versus dividends versus other forms of compensation. 
Certain equipment may be able to be acquired and 
depreciated on an accelerated basis or, in certain 
circumstances, deducted. If you are planning to establish a 
401(k) plan or other retirement vehicle, it could be hugely 

beneficial to accomplish this prior to the end of the tax year. 
The end of the year is also a good time to take a close look at 
your current business entity/structure and determine 
whether it makes the most sense for you going forward.  

Among other things, the 2013 Act reinstated the 39.6 
percent individual income tax rate over certain thresholds 
and increased the rate for certain long-term capital gains 
and qualifying dividends for certain taxpayers. Some of the 
taxes imposed by the Affordable Care Act (enacted in 2010) 
take effect in 2013, including net investment income tax of 
3.8 percent assessed on interest, dividends, annuities, rents, 
capital gains and passive income from partnerships or S-
corporations over certain thresholds, and an additional 0.9 
percent Medicare tax on salaries, wages and bonuses over 
certain thresholds.   

Depreciation is usually a significant consideration for closely 
held businesses, particularly when contemplating the 
purchase of equipment before the end of the year. The 2013 
Act extended the Section 179 expense deduction (through 
2013), increasing the annual limit for 2013 to $500,000, 
reduced on a dollar-for-dollar basis to the extent the cost of 
qualifying property exceeds $2 million. This means that small 
businesses may expense (rather than depreciate) most 
furniture and equipment bought in 2013 (certain conditions 
apply). Contrast this to the fact that, presently, for 2014 and 
forward, the maximum expensing amount is $25,000 with 
the phase-out limitation being $200,000.    

S-corporation owner-employees must review their 
compensation for the year to ensure they have met IRS 
guidelines for reasonable compensation. They also must 
include any eligible health insurance premiums on their 
Forms W-2 for the health insurance premiums to be 
deducted as self-employed health insurance. Medicare 
premiums paid may generally be deducted as self-employed 
health insurance premiums. It is suggested that the S-
corporation reimburse the owner-employee for the 
premiums paid. Please consult with your adviser concerning 
what premiums qualify for this deduction. 
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The end of the year is also a good time to review your 
county real estate tax bills to determine if the tax base 
(property valuation) upon which the applicable tax rate is 
applied is an accurate reflection of the value of your 
property. If not, you should file an appeal with the applicable 
county. Rules for such appeals can be complicated, and 
timing is very important.  

Corporate records and business relationships. As we all 
know, to maintain its liability shield, a corporation must 
adhere to corporate formalities, including keeping organized 
and up-to-date corporate records (the same goes for other 
business entities). The end of the year is a good time to 
review your code of regulations (aka by-laws) to ensure that 
requisite meetings of the shareholders and directors have 
been held and documented. Further, any other actions taken 
during the year that have not otherwise been documented 
should be ratified and confirmed.  

As a part of a year-end review, it is good practice to actually 
read your code of regulations, articles of incorporation, etc., 
to determine whether they are in need of updates and to 
ensure that operations are in compliance therewith. Ensure 
that stock records and ledgers accurately reflect the 
capitalization of the corporation. Likewise, in the context of 
a partnership or limited liability company, the partnership 
agreement or operating agreement, respectively, should be 
reviewed annually.  

Generally speaking, year-end is also a good time for business 
owners to evaluate their relationships with financial 
institutions. Review your operating lines of credit and other 
debt instruments. Restructuring debt at the end of a high-
performance year (when times are good and you do not 
need financing) is ideal, rather than when you are in need 
and at the mercy of your lender.  

Succession planning. Succession planning is an attempt to 
ensure the continuation of your business when you and/or 
fellow owners face certain circumstances (i.e., death, 
disability, divorce, retirement, termination of employment, 
etc.). A properly structured buy-sell agreement is one tool 
often utilized by privately held businesses to address such 
contingencies. Said agreements also provide a process to 
handle situations where an owner desires to sell his/her 
shares (to third parties or other owners), transfer certain 

interests to heirs or trusts, or where inevitable owner 
disputes arise.  

Properly structured buy-sell agreements consider 
appropriate valuation metrics (based on the nature of your 
business) and may provide for valuation penalties in the 
event certain frowned-upon circumstances arise (i.e., breach 
of restrictive covenants, “for cause” termination events, 
etc.). Other considerations involve the funding of buy-outs 
(cash, promissory note, life insurance, etc.) and the structure 
of the buy-out (redemption versus cross-purchase). The 
purpose of a buy-sell agreement is to provide certainty and 
continuity – a backstop in the event the parties cannot 
agree. Like other corporate instruments, a buy-sell 
agreement should be reviewed periodically to ensure 
compliance and appropriateness. 

 
 
Thompson Hine Recognized 
by LMG Life Sciences 2013 
 
Two members of the firm’s Corporate 
Transactions & Securities practice group were 
among those recognized in LMG Life Sciences, 
published by the Legal Media Group in 
association with Euromoney Institutional 
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Gift and estate tax planning. While the end of the year is a 
good time to consider estate and gift planning, whether 
involving interests in closely held businesses or other assets, 
solid plans can take years to implement and will evolve with 
you and your business throughout your life.  

Under the 2013 Act, the gift and estate tax exemption 
amounts remain unified with one another for 2013 and 
stand at $5.25 million. The exemption amount for the 
generation-skipping transfer tax also stands at $5.25 million 
for 2013. The annual exclusion for 2013 is $14,000.  

Closely held businesses, by their nature, lend themselves to 
many advanced planning techniques that may be used to 
benefit spouses, children, grandchildren and generations to 

come. Valuation discounts reflecting lack of marketability, 
lack of control, etc., provide useful leverage in planning. The 
ability to separate ownership from control and control 
distributions makes closely held businesses ideal for this 
type of planning. Nelson Rockefeller was once quoted as 
stating that “The secret to success is to own nothing, but 
control everything.” In this planning arena, by separating 
ownership from control, transferring wealth in the form of 
closely held business interests does not necessitate that one 
relinquish control. Rather, this can be effectuated via a 
restructuring that entirely separates ownership from control. 

For more information concerning the above, contact David 
R. Valz.

 
 

 

 

 

Upcoming Events – Save the Date 

9th Annual Hedge Fund Seminar and Workshop: So You Want to Start a Mutual Fund? 

Thompson Hine’s Hedge Fund event takes place in New York City on Thursday, October 17, 2013, from  8:00 – 11:00 a.m. 
The topical theme of this year’s event is Regulatory & Compliance Issues Confronting Hedge Funds Today. The event will be 
of primary interest to hedge fund managers, institutional investors and private equity managers. The Hedge Fund Seminar is 
followed by an optional workshop: So You Want to Start a Mutual Fund? We hope you can make plans to attend either or 
both events. 

8:00 – 11:00 a.m. (seminar) 
11:30 a.m. – 1:00 p.m. (workshop, includes lunch) 
Club 101, New York 
To register, contact: Angela Saunders, 212.908.3906 

 

      

                     
                  

                   

Selected as one of 2013’s 50 Best Law Firms for Women by Working 
Mother and Flex-Time Lawyers 
 
Thompson Hine earned recognition for maintaining family-friendly policies and business development initiatives 
designed to retain women and advance them in the leadership pipeline. Our firm has received this honor three years in a 
row. 
 
Other recent achievements of Spotlight on Women® are highlighted in our report. 
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