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CONSTRUCTION UPDATE

Court Rules on Article 8 Claims Resolution Process Requirements

In a recent case (Stanley Miller Construction Co. v. Ohio School Facilities Commission, et al.), an
Ohio court of appeals ruled that a contractor’s failure to comply with the claim requirements of
Article 8 on an Ohio Schools Facility Commission (OSFC) contract may result in the contractor
forfeiting its claims against the OSFC. On December 28, 2010, the Tenth District Court of Appeals
sitting in Franklin County and hearing the appeal of the case ruled that the trial court (the Ohio Court
of Claims) must review the underlying facts surrounding claim submissions on the project to
determine if the contractor had waived its right to pursue its claims by failing to follow the Article 8
claims submission requirements.

The Stanley Miller case involved the construction of a middle school for the Canton City School
District. The contractor pursued claims for extra costs related to inefficiencies and scheduling issues
on the project. After a trial in the Court of Claims, the contractor was awarded damages for its claims.
However, on appeal, the Court of Appeals determined that the trial court had not properly reviewed
the evidence regarding OSFC’s affirmative defense that the contractor had waived its right to pursue
its claims by failing to follow the Article 8 claims resolution process. The Appeals Court has now
sent the case back to the Court of Claims to make that determination.

This case follows on the heels of another case, Cleveland Constrction, Inc. v. Kent State University,
where in June 2010, the same Court of Appeals sent that case back to the Court of Claims to
determine if the state had met its burden of proving that Cleveland Construction had waived its
claims by failing to pursue its Article 8 remedies as required by the contract.

These two decisions illustrate the importance of a contractor expressly following the requirements of
the claims resolution procedures found in Article 8 of state contracts, and that if there is evidence that
they did not, then all claims may be waived. While it is uncertain whether the contractors may
eventually prevail in these two cases, it is clear that the state will be asserting its waiver defenses
whenever it can. Contractors must acknowledge this and be prepared to follow the letter of the
contract, regardless of whether it creates an adversarial atmosphere or regardless of whether the state
has actual notice and knowledge of the facts and circumstances giving rise to the claims asserted.
Vigilance will be paramount in future claims situations.
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