
STB Proposes Use of Rail Contract Disclosure Statements 

On January 6, 2009, the Surface Transportation Board (STB) issued a Notice of Proposed Rulemaking in Ex 
Parte No. 676, Rail Transportation Contracts Under 49 U.S.C. § 10709. The Notice seeks comment on a 
proposed rule to more clearly distinguish between tariffs, over which the STB has jurisdiction, and contracts, 
over which it does not. The STB expresses concern with what it perceives to be a lack of clear distinction 
between contract and common carriage rates applicable to rail transportation. It also believes that the 
increased use of hybrid pricing may lead to anticompetitive pricing activities. 

The STB proposes that where an agreement contains a prescribed disclosure statement, the STB will treat the 
agreement as a rail transportation contract; and that where an agreement does not contain this disclosure 
statement, the STB will treat the agreement as a tariff, unless there is clear and convincing evidence that the 
parties intended to enter into a contract and the shipper was made aware that it could request service per 
common carrier tariff subject to STB jurisdiction. 

The Notice follows the STB’s Advanced Notice of Proposed Rulemaking in Ex Parte No. 669 served on March 
29, 2007, which proposed that the STB interpret the term “contract” in 49 U.S.C. § 10709 as “any bilateral 
agreement between a carrier and a shipper for rail transportation in which the railroad agrees to a specific rate 
for a specific period of time in exchange for consideration from the shipper such as a commitment to tender a 
specific amount of freight during a specific period or to make specific investments in rail facilities.” The STB 
terminated that approach due to shipper and carrier objections. 

The proposed rule will have a significant impact on a shipper’s ability to negotiate the use of common carrier 
tariffs versus rail contracts, as railroads will be able to unilaterally establish a contract by adding a disclosure 
statement to a tariff. Thus, a contract may be created without a bilateral agreement between the shipper and 
carrier. Further, the proposed rule does not allow a shipper to challenge the establishment of a contract based 
on the existence of a disclosure statement even if the shipper did not agree to enter into a rail transportation 
contract. As a result, the proposed rule would allow railroads to avoid STB jurisdiction based on the 
establishment of unilateral contracts that include the disclosure statement proposed by the STB. 

The Notice directs interested parties to submit comments to the STB by February 5, 2009. 

FOR MORE INFORMATION 

Please contact a member of our Transportation practice group with any questions: 

Karyn A. Booth, Practice Group Leader 202.263.4108 Karyn.Booth@ThompsonHine.com 
Nicholas J. DiMichael 202.263.4103 Nick.DiMichael@ThompsonHine.com 
Jeffrey O. Moreno 202.263.4107 Jeff.Moreno@ThompsonHine.com 

If you do not wish to receive future communications by email, please reply to this email with “unsubscribe” in the subject line. 

This advisory may be reproduced, in whole or in part, with the prior permission of Thompson Hine LLP and acknowledgement of its 
source and copyright. This publication is intended to inform clients about legal matters of current interest. It is not intended as legal 
advice. Readers should not act upon the information contained in it without professional counsel. 

This document may be considered attorney advertising in some jurisdictions. Some of the design images and photographs in this 
document may be of actors depicting fictional scenes. 

TRANSPORTATION UPDATE 

January 2009 


