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FTC Grants Six-Month Delay in Red Flag Rules

On October 22, 2008, the Federal Trade Commission (FTC) announced that it would suspend enforcement of
the new “Red Flag Rules” (the “Rules”) until May 1, 2009, to give entities subject to the Rules additional
time in which to develop and implement written identity theft prevention programs. The original compliance
date was November 1, 2008.

The Rules were developed pursuant to the Fair and Accurate Credit Transactions (FACT) Act of 2003.
Under the Rules, financial institutions and creditors with covered accounts are required to adopt identity
theft prevention programs to identify, detect and respond to patterns, practices or specific activities that
could indicate identity theft. The Rules apply to creditors and financial institutions. Federal law defines
financial institutions as entities that offer accounts that enable consumers to write checks or to make
payments to third parties through other means, such as other negotiable instruments or telephone transfers.

Originally, the Rules were not thought to apply to investment companies because they generally are not
considered financial institutions subject to the FTC’s jurisdiction. However, in July 2008, the FTC and the
Securities and Exchange Commission determined that the Rules do apply to investment companies. In the press
release announcing the six-month delay, the FTC said that its staff recently learned that some industries and
entities subject to the Rules that generally are not required to comply with FTC rules in other contexts were not
aware of the rulemaking, and therefore learned of the Rules’ requirements too late to be able to comply by
November 1, 2008. The FTC said that its delay of enforcement will enable these entities sufficient time to
establish and implement appropriate identity theft prevention programs, in compliance with the Rules.
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